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PROCEEDI NGS

MR. NI CHOLS: Good norning, ny nane is Marvin
Nichols and | amthe Director of the Standards O fice for
MSHA. |'Il be the noderator for today's public hearing.
On behal f of Dave Lauriski, the Assistant Secretary for
MSHA and Dr. John Howard, Director of N OSH, we want to

wel cone all of you here today. You may have to conme up

front. 1'mdoing the best | can do here. Go off the
record for a mnute. | think we m ght have done
sonet hi ng. . .

(OFf the record.)

MR. NI CHOLS: Today's public hearing is being
held to receive your comments on two rel ated MSHA
regul atory actions. First, we have reopened the record
for comment on the joint MSHA/ NI OSH si ngle sanpl e
proposed rule that was originally published on July the
7th, 2000.

Second, we have reproposed the plan verification
rules. It was published in the Federal Register on March
the 6th, 2003.

Your comments today will be included in the
record for both proposed rules. The two proposed rules
are based upon the 1996 recommendati ons of the Secretary
of Labor's Advisory Commttee on the elimnation of
pneunoconi osis and the coments received in response to
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t he previous proposed rules in 2000.

These rules are intended to elimnate black |ung
and silicosis by elimnating m ner overexposures. They
conpl etely change the federal programfor controlling,
detecting and sanpling for respirable dust in coal m nes.

The enphasis of the new programw ||l be on
verified engineering controls so that mners are
protected on every shift.

Let me introduce our panel. To ny left is Bob
Thaxton. Bob is technical advisor in coal mne safety
and health. Larry Reynolds, seated next to Bob, is with
the Solicitor's Ofice. George Ni ew adonski is a health
and safety specialist in coal mne safety and health.

To nmy right is Frank Hearl. Frank is senior
advisor in the O fice of the Director of NIOSH  Next to
Frank is Jon Kogut. Jon is a mathematical statistician
with the Ofice of Program Policy Review with MSHA. And
at the end of the table is Ron Ford. Ron is an Econom st
with the Standards O fice.

We al so have two ot her MSHA individuals, Pam
King, in the back of the room is a reg specialist. Hold
your hand up, Pamin the Standards O fice. And also
Rodney King is with us. Rodney, | apol ogize for that.
Rodney Brown. Rodney, conme in and raise your hand. |
will try to make some kind of further amend to you,
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Rodney, for doing that. But it's been a |ong week. |
can't believe | done that.

Let me nmention how today's hearings will be
conducted. The formal rules of evidence do not apply at
t hese hearings and the hearings will be conducted in an
i nformal manner. Those of you who have been notified --
t hose of you who have notified MSHA in advance will be
al l owed to make your presentations first. Follow ng
t hose presentations, others who request to speak will be
all owed to do so.

| would ask that all the questions regarding
these rules be nmade on the public record and that you
refrain from asking the panel nmenbers questi ons when
we're not in session. The reason we do this is that we
want all of the discussion concerning these rules on the
record.

Fol | owi ng conpl eti on of nmy opening statenent,
Bob Thaxton will give you an overview of the proposed
pl an verification rule.

A verbatimtranscript of this hearing is being
taken and it will be nmade avail able as part of the
official record. Please submt any overheads, slides,

t apes and copi es of your presentations to ne so that
these itens may be nmde part of the record.

The hearing transcript, along with all of the
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5
docunments that MSHA has received to date on the proposed

rule, will be available for review W intend to post a
copy of the transcript on the MSHA web page at
www. nsha. gov.

If you wish to obtain a copy of the hearing
transcript before then, you should make your own
arrangenents with the court reporter.

We're al so accepting witten comments and data
fromany interested party, including those who do not
speak today. You can give witten coments to ne during
the hearing or send themto the address listed in the
hearing noti ce.

If you wish to present any witten statenents or
information for the record today, please clearly identify
them Al witten comments and data submtted to MSHA
will be included in the official record.

Due to requests fromthe m ning community, the
Agency will extend the post hearing conmment period for
both the plan verification proposal and the single sanple
reopening fromJune the 4th to July the 3rd.

We expect to publish a notice in the Federal
Regi ster stating just that soon. W're in the process
ri ght now of getting the joint signatures on the single
sanpl e rul e.

As you know, we have schedul ed two additiona
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public hearings to address these two proposed rul es.
They will be held in Birm ngham Al abama on May the 20th
and in Grand Junction, Colorado on May the 22nd. The
hearings will begin at 8:00 o' clock each day and end
after the |l ast schedul ed speaker.

Let me give you sonme background on the two
proposed rules. First, the single sanple proposed rule,
whi ch was originally published on July the 7th, 2000,
woul d all ow MSHA to nake conpliance determ nati ons on
single sample results. The Agency would no | onger use
t he averaging nethod to determne if mners were being
overexposed to respirable dust.

Aver agi ng can mask indivi dual overexposures by
diluting a high sanple with a | ower concentration taken
on another shift. Using single sanple measurenents
rat her than averaging nultiple sanples for conpliance
pur poses, will better protect mners' health. Single
sanples can identify and remedy excessive dust conducts
nore qui ckly. Single sanple neasurenents have been used
for many years by OSHA and at nmetal and non-nmetal m nes
in this country.

MSHA and NIOSH are jointly reopening the rule
record for this proposed rule to provide an opportunity
for you to comment on the new information in the record
concerning MSHA's current enforcenment policy, health
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effects, quantitative risk assessnment, technol ogical and

econom c feasibility and conpliance costs, which has been
added since July of 2000.

For exanple, we updated the preanble to include
the nost recent information on the preval ence of
pneunoconi osis or CWPE, or black lung in coal mners
exam ned under mner's choice programduring the
2000/ 2002 peri od.

These findings show that miners continue to be
at risk of devel oping black Iung under the current dust
control program

The quantitative risk assessnment is based on
addi tional and nore recent data. None of the new
i nformati on changes the actual finding published in the
Federal Register on July the 7th, 2000. The single
sanpl e i ssue has been through a long public process which
is outlined in the preanble of the proposed rule.

The second regul atory action is the reproposed
pl an verification rule. This proposed rule supersedes
t he one published on July the 7th, 2000. MSHA held three
public hearings on the previous proposed rule during
August 2000. Many commenters urged the Agency to
withdraw their earlier proposed rule and go back to the
drawi ng board. Sone commenters believe that MSHA had
failed to adequately address their concerns, the reforns
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in the federal dust programrecomended by the dust
advisory commttee, by NNIOSH in its criteria docunent,
and reforms urged by coal mners since the md 1970 s.

After carefully considering all the facts,

i ssues and concerns expressed by comenters, MSHA is
proposing a new rule in response to the coments made to
the July 7th, 2000, proposed rule.

Now, Bob Thaxton will now give us an overvi ew of
the new plan verification proposed rule. And we're also
posting Bob's presentation on the web site for future
reference.

We woul d ask that you hold any questions
regardi ng Bob's presentation until you come up to give us
your comrents. And then we'll deal with those at that
tinme.

MR. THAXTON: Ckay, I'mgoing to try to walk
t hrough a general overview of what we see as far as the
single sanple and the plan verification rules. Can you
hear me in the back okay? 1'll try to speak | oud because
| can't get the m ke over here to ne.

The first thing that I'd like to bring out is
why are we doing this? W see a need for doing sonething
with the respirable dust program because if you can | ook
at what we've seen over the past twenty years or so,
we're seeing black lung from 1981 through 2002. This has
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a very little decrease. W had 4. 1% preval ence of bl ack

lung in 1981 and we're at 2.8% under the current data
t hat we have for 2002. That data in 2002 is a
conmbi nati on of MSHA and NI OSH dat a.

| f you renmenber, MSHA was conducti ng and
providing free chest x-rays for mners for about a three
year period. During that three year period, over 20,000
x-rays were collected. That was conbined with the data
that NI OSH receives fromthe voluntary programthat is
adm ni stered by underground m ners through underground
operations, the m ne operators, and the conbination of
t hose two sources of data produced the 2.8% preval ence
rate that we see for 2002.

At the sanme thing though, in the black boxes
you' Il see a nunber that says 13% down to 8% in 2002.
That is the percent of sanples that are exceeding the
2.0 nmy standard each of those peri ods.

The nunber that's in the parentheses is the
average concentrati on based on operator designated
occupati on sanples. Those are sanples that are collected
on a continuous m ner operator, |longwall operations,
ei ther shearer operator or the person that's working
furthest down w nd.

So you can see that we're not seeing nmuch of a
change in the preval ence of black lung but we're still
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seeing a significant percentage of sanples that are

exceeding the 2.0 ng standard.

Thi s package consists of two rules, the single
sanple and the plan verification. They go together.

What are we getting out of them Well, we want -- these
rul es are designed to devel op effective plans, provide
for control of dust and the nonitoring of the

ef fecti veness of those controls.

The single sanple rule provides for a new
finding. That finding is that the average concentration
can accurately be neasured over a single shift, contrary
to what we currently have is that we have to average
mul ti pl e sanpl es.

This rescinds the 1972 finding on the accuracy
of single sanple. It does also add a new standard where
the Secretary nmay use a single full shift neasurenment to
determ ne the average concentration over the shift that
we col |l ect the sanple.

Pl an verification. Under plan verification,
each underground m ne operator nust have a verified
ventilation plan for the dust control portion. The plan
will be verified under actual mning conditions by
operator sanples. MSHA assunes the responsibility for
conpliance and abat enent sanpling at underground m nes.
And it's inportant to realize that plan verification only
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11
ef fects underground mnes. Surface m nes are not

effected by this particular rule.

MSHA samples will be used to set reduced
standards due to quartz. There will no further use of
operator sanples at underground mnes to effect a
reduction in standard due to the presence of quartz.

Under the verification of the plan what | want
to do is conpare what we currently have under the rules
that are in effect right now, versus what the 2003
proposal will provide for.

On verifying a plan, currently MSHA sanples are
used to verify or approved the plan. That plan is based
-- is approved based on the average of multiple sanples.

Those are full shift sanples that are taken for 8 hours
or less, portal-to-portal and they are taken at a m ni mum
of 60% of average production.

Under the 2003 proposed rule, we changed this to
where operator sanples are used to verify the
effectiveness of a plan at underground m nes. Those
sanples will be full shift sanples. That's production
time. What that nmeans is that the sanples will be put on
people, they will be turned on when the m ner reaches the
section or the MMJ, and will not be turned off until the
m ners are |leaving the section. So if the production
time on a section is 9 hours, those sanples will be run
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12
for 9 hours. If it's 7 hours, they will be run for 7

hours. \Whatever time that the m ners spend on the
section, when they get off -- when they get to the MW
and when they exit the MVMJ is how | ong those sanples w |
be runni ng.

They will be run at higher than average
production. W're going to get into the production a
little nore. W're going to be going to what we call the
VPL. VPL is an acronymthat stands for verification of
production level. That is a |level that we're going to
insist on for these sanples that will be nore
representative of what we consider normal operations.

The operator sanples will be conpared and they
will have to neet separate quartz and coal m ne dust
verification limts. W have a table in the rule that
stipulates that if the operator collects one shift of
sanpl es, what |evel they have to neet.

What these sanples are designed to do is to
provi de 95% confi dence that the 2.0 ng standard for
respirable dust and the 100 microgranms for quartz are
met. |If the operator gets one shift of sanples, those
sanpl es nust neet, for exanple, 1.71 nmgy for respirable
dust and 87 micrograms per cubic meter on quartz. Those
two nunbers, when you apply statistics, gives us a 95%
confidence that those sanples shows that and woul d neet
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the 2.0 ng standard and the 100 m crogram st andard.

They al so provide for the use of PAPRs or
adm ni strative controls on any mning unit only as a
suppl enment al neasure after exhausting feasible
engi neering controls.

Now t he key here is is that they have to exhaust
f easi bl e engi neering controls. There would be no
controls renmoved from m nes because people want to use
sone ot her type of controls such as a PAPR or
adm ni strative controls. Mne operators will be required
under this programto nmaintain their engineering controls
that they have in place.

Plan information. Under the current rule, |ike
| said, MSHA sanpling is conducted at 60% of the average
production. And there are no records of production
required to be maintained by a m ne operator. W
determ ne 60% of average production usually by just
talking with m ners, through talking with m ne operators,
det erm ni ng sonehow that -- you know, what they normally
produce and then we take 60% of that and that's what our
people |l ook for in order to determ ne that their sanples
are valid.

Under the 2003 proposed rule, it requires the
10t h hi ghest production level to verify plan
effectiveness. The 10th hi ghest production in the | ast
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30 shifts. 1'lIl show you a chart as an exanple of how

this works and what |evel we will say actually collecting
sanpl es at.

It also requires the recording of production and
mai nt ai ni ng those records for a period of six nonths.
The operators will now be required under this proposal to
record production on each and every MMJ and nmi ntain
those records then for a six nmonth period so that they
can be reviewed by MSHA and representatives.

Those records for production is for actual
production, not clean coal. |It's for coal, rock,
what ever is mned. They have to -- they have to report
the total production, raw tonnage for that particular
section.

When we say the 10th hi ghest production, what is
that? What's it equate to? This is an exanple of a
l ongwall in northern West Virginia. The last 30 shifts
of production are represented by each of the little
ovals. If we conme in and | ook, the average production
was shown to be 6,295 tons over those 30 shifts. Under
the current regul ati ons, MSHA col |l ects sanples to approve
a plan at 60% m nimum So instead of 6295 tons we woul d
approve a plan at about 3700 tons. That would indicate
valid sanples to us.

We were asked at one time to bunp our approval
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of production up to 90% of average. Well, 90% of average
still wouldn't get you but to about 6600 tons, so -- |I'm
sorry, 5600 tons. So we're still below the average.

What the proposed rule does, it says the 10th
hi ghest. And the 10th hi ghest production on this
particul ar exanple is about 7500 tons. So you can see
fromthe exanple that we're showing is that we're | ooking
for operators to collect sanples to prove that their plan
wor ks at much greater than what the 60% of average that
we currently use, even greater than what the average is.

It goes to the 10th highest.

What that neans is that we end up at the 67
percentile. That is, two-thirds of the shifts that
m ners operate, production is going to be less than that
number. One of the third of the shifts it will be
hi gher.

So we're faced -- we think with this that we are
getting nore representative sanples that truly will show
whet her the controls are in place and the sanples show
that they are in conpliance, that those controls really
are working to maintain control of the dust.

Use of PAPRs, or powered air-purifying
respirators, everybody calls them PAPRs. Under the
current rule, the current rule allows the use of this
type of respirator. |If it's used in accordance to a
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respiratory detection program as spelled out under 72.700

of the current regul ations, then an operator can get
credit for any citation that's issued to be classed as a
non- S&S violation. And what that effectively does is it

| owers the penalty to a nmuch | ower | evel and because it
assunmes that there are -- there is a degree of protection
provided to the m ner.

Under the 2003 proposed rule, this proposal
permts the use of PAPRs when all feasible engineering
controls have been exhausted. Again, like | said, only
after they have exhausted all feasible engineering
controls. And that's a determ nation that will be mde
by the Agency at the highest levels. Currently that is
witten into the rule that the Adm nistrator for Coal is
t he person that would actually nake that.

Only |l oose-fitting powered respirators with MSHA
and NI OSH approval may be used. Currently that is one
unit. It's referred to as the 3M Raytel helnmet. No
ot her unit has both approvals and fits this criteria.

I f the operator opts to do this, they nust
provide a respiratory protection program as part of the
approved ventilation plan. The approved plan wl|
incorporate the respiratory protection program That
respiratory protection program has to have el enents that
says who's in charge of the program One person at that
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m ne has to be responsible for it. Who's going to take

care of the units, who's responsible for cleaning it.
How often do they have to be cl eaned? Who checks the
filters? How often are the filters replaced? Which
filters are being used? Who's going to go in and

di sinfect the units? 1|s the helmet assigned to

i ndi vidual s as opposed to nmultiple people? If it's
assigned to an individual, howis it marked? How are
they stored in between shifts?

Al that is spelled out in the approved
respiratory protection programthat becones part of the
plan. That neans it's part of the plan, it's part of the
regul ations for that particular mne. And anybody that
doesn't follow those, the operator is subject to a
vi ol ati on.

You must maintain the dust levels as | ow as
possi ble with feasi ble engineering controls. Before
you're allowed to use respirators, as far as the PAPR,
the operator will have to go through a series of testing
by putting engineering controls in place and seei ng what
the test results are. Once we get the dust levels to the
| owest attainable |level, then we'll have exhausted al
feasi ble controls at that point, all those controls have
to be maintained. The operator cannot renpve anything
just because he's going to use a PAPR program So
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what ever | evels of control -- ventilation, whatever

| evel s of water, sprays, scrubbers, whatever else is
being put into that MMJ to control dust, whatever is able
to get it down as | ow as possible, has to be maintained
fromthat point forward

The use of a PAPR has a protection factor of 2
to 4. It's depending on the ventilation air velocity
assigned to -- and it's assigned to that particular
mechani zed m ning unit.

We assign the protection factors to the MVJ, not
to the class of respirator. That is because this
particul ar type of respirator is effected by the
ventilating air quantity on the face. The faster the
velocity of air going down the face, the less the
protection afforded by the PAPR. So they give a | ower
protection factor.

The protection factor, what does that nmean?
Well, the protection factor of -- as an exanple of 4, is
an indication that the air being breathed by the m ner
inside the PAPR is one-fourth the concentration of the
air outside the PAPR. So if you' re exposed to outside
the PAPR at 2.0, as an exanple, the air inside the PAPR
woul d be .5.

Sanpling requirenents. Under the current rule,
operator binmonthly conpliance sanpling at underground
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m nes. Again, like | said, we're only | ooking at

underground m nes here. This has no effect on the
surface m nes.

The operators are cited for failure to submt
the required sanples. And there can be citations issued
for exceedi ng the applicabl e standard.

Operators col |l ect abatenment sanples to determ ne
conpliance after citations are issued under the current
program

And MSHA conducts quarterly sanpling at this
time on MMUs, section DAs and Part 90 mners. Citations
can be issued those for exceeding the standard as well.

Under the 2003 proposed rule, the operator wll
be required to collect plan verification sanples for
initial approval. And in the designated MMJUs will be
col l ected one sanple each quarter for a confirmation that
the controls continue to be effective.

What that anmounts to is that the operator wll
be collecting sanples to verify their plan. Wen they
initially submt it to the Agency, they'll have to show
that that plan is capable of working.

Those areas where MSHA finds a potenti al
problem that is, we find a sanple that exceeds the
appl i cabl e standard, those entities or those MMJs will be
designated that they will have to collect a sanple each
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gquarter to prove to the Agency that their plan is still

effective in controlling dust.

There will be no citations issued for exceeding
the applicabl e standard based on any of these operator
sanpl es. The operator, however, is required to take
action to reduce concentrati ons when any sanpl e exceeds
the standard. And that corrective action has to be
recorded so the Agency can review it then during our
i nspections. Failure to take that corrective action can
result in a citation.

This mrrors what we do currently and have for a
nunber of years on such things as nethane readi ngs that
the operator is required to take on thenselves. They
take a reading, find high nethane, they have to report it
and record what corrective action they've taken to get
rid of that high concentration. Failure to take
corrective action on their own can be a violation. W
did did not cite high nmethane content, we cite the fact
that they failed to take corrective action to address
that situation. It's the sanme thing we would do now for
dust sanpl es.

MSHA col l ects all sanples to determ ne
conpliance and abatenment of citations. All MSHA
determ nations will be nade on a single full shift
measurenent and the citations issued for exceeding the

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

21
applicable standard. | won't get into what |evels we

i ssue citations at and how these determ nations are made,
but the key word is -- here for us is that all MSHA
determ nations will be nade based on single sanples,
single full shift neasurenments. Not the average of
mul ti pl e sanpl es.

Conpl i ance and nonconpli ance determn nations.
Under the current rule we've used the average of nultiple
sanpl es to make conpliance/ nonconpliance deterni nations
at all coal mnes, surface and underground. It's
basically the average of 5 sanples on 5 different shifts.

If the average concentration exceeds the applicable
standard by 0.1 or nore, than that's an indication of
nonconpl i ance. But we're |ooking at the average of 5
sanples on 5 shifts to make that determ nation

Under the 2003 proposed rule, single sanple
determ nations at all coal mnes. This effects both
surface and underground. The single sanple provision is
for all coal mnes. So the single sanple determn nations
will be applied uniformy across.

Nonconpliance or a citation level is, for
exanple, on a 2.0 ng standard, would be 2.33 ng per cubic
meter. That nmeans if we take a sanple, one single
sanple, one shift, if it's 2.33 and they're on a 2.0 ny
standard, that indicates nonconpliance. That |evel of
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2.33 gives us a 95% confidence that the 2.0 ng standard

has been exceeded based on one sanple.

Now remenber the previous ones that were 5 five
sanples on 5 shifts and averaging themto come up with
the sanme | evel of confidence that you' d exceeded the
standard by 0. 1.

The citation levels for all standards, 2.0 ny
all the way down, are specified in the rule itself.

There is a table in there, so there's no cal cul ation that
you have to go through. You can look. |If you're on a
1.5 standard, you can go across and see what the citation
| evel would be for that particul ar standard.

Why are we | ooking at averaging and trying to
get rid of it? Well, this is an exanple of an actual
series of sanples that were submtted to the Agency.

It's an operator sanples, 5 different sanples submtted
on a continuous m ner operator. You can see we have the
first sanple at 3.2; the second sanple at 1.6; third at
1.5; fourth at 0.8; fifth sanple of 3.1. You average
those 5, it cones out to 2.0. The operator would be
considered in conpliance, no actions taken whatsoever to
address the two sanpl es that show over 3.0 ny.

We can see fromthis exanple that we currently
are finding people being overexposed on individual
shifts. That overexposure on individual shifts if what
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we want to address with these particular rules. W think

it's inportant that we try to control exposures on each
and every shift. Controlling exposures on each and every
shift will bring the preval ence of black |ung down, so

t hat we have fewer people getting the disease.

When you have those situations, that's
currently, the operator has engineering controls in place
right now But yet the sanples that we collect and that
t he operator collects, while we're showing the average as
being in conpliance, we're showi ng that people are
actually being exposed to higher dust levels, but it's
okay because the average is in conpliance.

Under this situation, if we took, for exanple,
that this was -- the operator was doi ng everything
possi bl e, there were no further engi neering controls
avai lable to them we would still insist that they | ook
at these results and we would say, okay, we've gotten
this amount of dust, we've got good conpliance on three
situations, but two situations here we can see that it's
not .

We want to try to drive that as | ow as possi bl e.

Now, we've got all the engineering controls in that are
possi bl e right now, we recognize that there's nothing
el se avail able, therefore, they put sonmething, say a PAPR
programin place. That PAPR program provi des a degree of
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protection to the mners in those situations so that they

are not being exposed to those high dust concentrations.

In the meantime, the Agency will still continue
to review what the operator is doing, the engineering
controls, the situations in that mne as to how t hey
operate. And as any additional controls becone
avai l abl e, that operate will be required to put those
controls in place to drive those concentrations of 3.2
and 3.1 down to the 2.0 ng standard whenever possi bl e.

Those plans will be reviewed every six nonths by
the Agency to insure that we are checking every place to
find out if those additional controls or additional
changes in the mne systemthat we've allowed controls to
be used.

We've made it a point that the controls that are
bei ng put in place are inportant. W want to verify that
controls indeed are capabl e of maintaining conpliance.
Controls are only as good as long as they' re actually
t here and wor ki ng.

Under the current rules, under Part 75, there is
a requirenment that every mne operator has to exam ne the
dust controls that are listed in his plans at the
begi nni ng of each shift. Now is that the begi nning of
the shift before production starts, or if it's a hot-seat
operation where they don't stop production, then it has
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to be done within the first hour of a shift.

Those controls have to be | ooked at, have to
det erm ne whether they're producing -- they're putting
enough air up there, enough water, the water spray is
wor ki ng, the scrubber is working, the dust collection
system or roof bolter is working. All those things have
to be checked at the beginning of each shift.

Under the 2003 proposed rule, we're maintaining
that requirement. However, it becones a little nore
i nportant now because we are going to get plans that are
going to have to be verified. Those controls that are in
the plan are going to be nore representative of what's
actually necessary to maintain conpliance at all tines.

M ner participation. Under the current rule
m ners have a right to acconpany, with pay, MSHA
personnel during MSHA sampling. |If an operator is
submtting a plan, the operator notifies the m ners'
representative of plan subm ssion, revisions and posts it
on the bulletin board. The mners' reps may submt
comments during the answer review then for consideration.

Under the 2003 proposed rule, mner
participation during operator sanpling. Renmenber now,
we're saying that the operators will be required to
coll ect verification sanples and sone operations will be
required to collect quarterly sanpl es.
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The operator has to notify mners of the date

and time prior to the verification or quarterly sanpling.

So they'll be -- it could be posted on the bulletin
board, it can be announced. Sonmehow they're going to
have to notify mners before the date and time that the
sanple is to be coll ected under these conditions.

The m ners must be provided an opportunity to
observe that sanmpling, but there is no guarantee of pay.

There's no special pay provisions for that.

This mirrors what's in the current noise
regul ati ons which says that m ners have the right to
observe noi se sanples being collected but there is no
guar ant ee of pay.

M ner participation during MSHA sanpling, there
is no change. MSHA cones in to collect sanples for
conpliance or abatenent sanpling, the mners' rep has the
right to acconpany MSHA with pay.

The requirenments for plan subm ssions for --
initial or revisions, remain the sane. They will be
posted. Mners' rep has the right to submt any comments
to the Agency while we're doing the review of that plan.

Use of personal continuous dust nonitors or
PCDMs as -- the acronym Personal continuous dust
nmonitors that are a technol ogy that's under devel opnent.

It's not currently comercially available. The current
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rul e has no consideration for those units. They're not

permtted to be used. Only an approved sanpling device
approved under the regulations can be utilized for
sanpling at a coal mne at this tine.

The 2003 proposed rule stipulates that any unit
that the Secretary of Labor approves with a conversation
factor will be acceptable. What this nmeans is that the
units that are under devel opnent right now, if they are
approved, the Secretary of Labor devel ops a conversion
factor that is related to the current sanpling technique,
then it would be allowed to be used.

What it ampunts to is that you see the units
that are used right now have a formula for cal cul ating
what's called an MRE equi pnent. The original dust
st andards were set up under an MRE instrunent. The
current sanpling devices have a conversion factor that
converts what concentrations are determ ned fromthat to
t he MRE equi pnent.

Any new instrunment that conmes out would have to
have a simlar conversion factor that would bring you
back to the sanme standard that we originally started
with.

Under the use of personal continuous dust
nmonitors, designated m ners nust wear the full shift,
portal -to-portal. Anybody that cones under the program
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to utilize these -- mners assigned to wear a PCDM woul d

be required to put the unit on the begi nning of the
shift, wear it for a full shift and not take it off until
the end of the shift. It's portal-to-portal, full shift.

Use of that instrunment though permts the
operator to use admi nistrative controls w thout first
exhausti ng engi neering controls. Because they're now
taking a sanmple on an individual for the full shift. So
nmovi ng peopl e around can be done wi thout effecting an
approval fromthe Agency first. Because you're doing
continuous nonitoring of that individual.

There would still be no citations for
over exposure. Because again, it's an operator sanple.
But they may be cited for failure to take action to
reduce overexposures. Anybody that uses personal
continuous dust nmonitors, they would be required to
record those readings at the end of each shift. Any
i ndi cati on of an overexposure that is not addressed could
be cited. Because the operator has to take corrective
action any tine they' re notified of an overexposure.

What are the benefits of those two rules as a
package? One, plan paraneters that reflect actual m ning
conditions that have been verified at high production
|l evels. Again, we're trying to get all the controls in
pl ace that are actually necessary to maintain conpliance.
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The operator then has to collect those sanples at that

hi gh production level, submt themto the Agency and they
have to meet the criteria for the sanmple results under
both the respirable dust and quartz to show t hat that
plan truly provides control of the respirable dust in

t hat section.

No operator collected sanples used to detern ne
conpliance. |It's been a thorn in everybody's side for a
long tinme. That the operator collects sanmples, they turn
into the Agency. This does away with that. All
conpliance determ nations, all conpliance sanpling wll
be perfornmed by the Agency.

Provi de protection for mners when feasible
engi neering controls have been exhausted. W have
situations as | showed you in that exanple where we nmake
-- we have engineering controls in place right now and
t he average shows the conpliance. But we see that there
are peopl e being exposed to high concentrations. |f that
exanple is an exanple also of all feasible controls being
in place, then we ought to do sonmething to protect those
people while they're in those situations. And that's
what this rule provides for is sone protection when
t hey' ve exhausted those controls.

It al so has provisions for the use of personal
continuous dust nonitors. It's a technology that's
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comng out. It is not available at this time, it's not

commercially avail abl e, has not been proven. However, if
it does becone available and is proven in the future,
then we wanted to have sonething in here that would at

| east allow themto start com ng into the mne industry.

The effect of this rule package is that we see
that there will be a reduction in the preval ence or the
nunber of cases of black lung. Now, we used a very
conservative estimate for the sinple reason there's not a
| ot of data available that reflects what the new rul es
woul d provide. So we used data that we have currently
avai l able. And fromthat we've projected a reduction of
42 cases of black lung. Forty-two may not sound |ike a
whole lot but if you' re one of those 42 that's inportant.

We have broken that down for the nunmber of DO
whi ch are designated occupations, the people that are
continuous m ner operators, shearer operators, the person
wor ki ng the furthest down wind on a | ongwall shearer.
NDOs, ot her people working in the face. Roofbolters.

And a total for all those occupations combi ned of 42.

The conbi nation of these two rules, there's a
lot of little nuances that you can go through. What does
that mean? So we put together three scenarios here that
we'd i ke to wal k through that will take you through and
give you an indication of what this will nean.
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As an exanpl e, you've got an operator that's

going in to verification of his plan. The first
verification sanple is collected. Nowit's not one
sanple. It's nmultiple sanples collected on one shift.
So the operator collecting on this particular one, the
m ner operator and the roofbolter. The m ner operator's
first sanple is 1.6 ng on dust, roofbolter 1.7. The

m ner operator gets 72 m crogranms of quartz, the

roof bolter gets 92.

Remenber, | said that there are critical val ues
for both respirable dust and quartz that the operator has
to neet to verify their plan. The critical values for
one shift of sanmples is 1.71 in respirable dust and 87
m crograms on quartz. Well, they neet the 1.71 for
respirable dust but you can see the roofbolter quartz
| evel exceed the 87 mcrograns. This indicates that the
pl an has not been verified on one shift of sanples.

The operator then gives notification. He takes
a second shift of sanples. Sanples the sane occupation
and you get the sane readi ngs, dust and quartz. And you
can see now that we get 1.63 and 1.69 on the dust and 71
m crograms and 91 m crogranms on quartz.

Now, the 91 still exceeds the 87. But we've got
two shifts of sanmples now. And just by this table it
will show you for two shifts of sanples the two critica
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val ues have to be at or below 1.85 on respirable dust now

and 93 microgranms on quartz. All four reads, the two
shifts of sanples, are at or below those two critical
val ues. So, therefore, the Agency determ nes based on
that that the plan has been verified. The controls that
the operator has in place will result in conpliance with
95% confi dence.
We've got a verified plan in place, now MSHA

cones in collects the first binonthly series of sanples.
We col lect give sanples normally, mner operator gets
1.62 on dust, 78 m crogranms on quartz; m ner hel per gets
1.71 ng on dust; the shuttle car operator gets 1.41,
excuse ne that it's not in the right columm; roofbolter
nunber 1 gets 2.38 on dust, 138 mcrograns of quartz;

roof bolter 2 gets 2.42 on respirable dust, 141 m crograns
of quart z.

The Agency writes one citation for the

roof bol ter occupati ons exceeding 2.0 standard, citation

t hreshol d val ue of 2.33. Because the roofbolters
exceeded the 2.33. |If both roofbolters exceeded, we only
write one violation because the roofbolter is one dust
generating source. Whatever the operator does to address
t he dust concentration for that particular machine is
goi ng to address both occupations. So we only wite one
vi ol ati on.
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But it's based on one shift of sanples, not the

average of five shifts.

The operator has to take corrective action and
then notify MSHA within 24 hours that the action has been
taken. The notification within 24 hours of the
conpletion of the corrective action is so that the Agency
then can schedule to conme in and col |l ect abatenent
sanples if necessary.

That doesn't nean at the end of the 24 hours
that the Agency's automatically going to be there. So
it's not prior notification to the Agency. It's just the
operator's way of telling us that they have conpleted the
corrective action that's necessary. They have to
mai ntain that fromthat point forward. The Agency nay
cone in a week later to do the abatenent sanpling. It
still will be an unannounced i nspecti on.

MSHA col l ects the abatenent sanples in this
situation. We determne -- we will determ ne conpliance
and nonconpliance and will term nate the citation.

At the sanme tinme though, we have indicated here
that this is beyond the 2.0 ng standard. We have an
i ndi cation of high quartz exposures, greater than five
percent, because of that the Agency needs to neke sure --
find out what the people are exposed to truly so that we
can get an appropriate standard in place that wll
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protect people fromthe high quartz.

Typically with the -- the determ nation of
quartz is based on the last three MSHA sanples coll ected
on each occupation. |If we cone in and do a binonthly
series of sanples, we're only collecting one sanple. You
woul d think that you nay need to wait two additional
bi mont hly peri ods before MSHA will get three sanples that
can be averaged in this situation. However, the Agency
has put in a docunent into -- onto our web site that
represents our inspection procedures that are in draft
formas to what we expect to do when these two rules go
out .

What we've said in that draft document is that
because of this situation of an indication of exposure to
hi gh I evels of quartz, we think it's very inportant to go
out and get those additional sanples and quickly so that
we can establish whether there truly is an exposure to
hi gh I evel s of quartz and get an appropriate reduced
standard in pl ace.

So what we do is we collect two additional
shifts of sanples in the next 15 days. Those sanples
will be utilized then as the true sanples total to
establish whether there is a problemw th quartz and we
wi Il set an appropriate standard based on that.

Now t he next thing is is those sanples are al so

Heritage Reporting Corporation
(202) 628-4888



35
full shift, just like you'd normally collect. But it's

two additional shifts of sanmples. They will all be
| ooked at for conpliance, nonconpliance. So it's a full
i nvestigation on dust and quart z.

Because of these high sanmple results, the
operator also exceeds the criteria that we have set for
doi ng quarterly sanpling. The quarterly sanpling because
we ook -- we're taking single shift sanples. One shift
of sanples. We use the criteria levels of 1.71 on
respirable dust and 87 mi crogranms on quartz. Any sanple
by MSHA t hat exceeds either one of those two numbers,
ki cks the operator into quarterly sanmpling of their own
to verify the plan. As you can see fromthese readings,

t he operator exceeds that, so this particular MVUJ woul d
be required to submt quarterly sanples to show that the
pl an continues to be effective in nonitoring and
protecti ng people.

| made a slight change in that scenario. Number
2. The first sanples that are collected up here for
verifying the plan are identical to the first scenario.
So we still are verifying the plan on two results. Do we
have a verified plan in effect?

MSHA conmes in and collects binonthly sanples.
This is where | make a change. Here we show all sanples
coll ected by the Agency are below 2.0 ng. The quartz
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| evel s are 78 mcrograns as the high, down to a | ow of 47

m crograms. We are showi ng on this single shift of
sanples that this entity is in conpliance. There is no
over exposures found.

However, like | said, we have an inspection
procedure that we put out at the sanme tine that we put
these two rules out so that people could | ook at them
Under that inspection procedure, we have a situation
where we say a person is able to maintain conpliance
bel ow the critical values for single sanples, which is
the 1.71 on respirable dust and 87 m crograns on quart z,
on a series of MSHA sanples, then we would skip the next
bi monthly period. W didn't need to expend manpower to
sanple that entity again because we think it's well
wi thin conpliance.

We make that decision because MSHA is only
col l ecting sanples for eight hours, portal-to-portal and
it's not necessarily the full time that you're on a
production shift. And because, like | said, the sanples
that the operator collects to verify their plan have to
be in the 10th highest production or higher. Two thirds
of the shifts are going to be belowthat. So it's likely
when the Agency cones in to collect its sanples, that
we' re probably going to have | ower production than what
the plan was verified at.
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At the sanme token, m ne operators usually say,

okay, this is ny air quantity that's in the plan. They
usually put a little nmore in there because they don't
want to be right on the m nimum they want to have a
cushion so that they' re not in violation.

So we want to take those things into account and
we do a conversion, relational factors, so we can address
-- add that to our dust concentrations before we make a
deci si on whether that entity actually qualifies to be
ski pped the next binonthly period.

Under this particular one, |I'mgoing to show
that the verification was conducted at 800 tons
producti on, when MSHA col |l ected the sanples there was 750
tons. We show that the air quantity for verification is
at 9800 cfm and MSHA's sanple was collected at 10, 000
cfm We do a relational factor between the 750 and 800
and the 9800 and 10,000 and we come up with factors of
1.06 for the production and 1.02 for ventilation air
guantity.

We take the highest dust concentration, the
hi ghest quartz concentration, multiply it by those
factors. Fromthat we see that the 1.62 hi ghest dust
concentration goes to 1.75 and the 78 m crograns of
gquartz goes to 84 m crograns.

Remenber, | said for themto get us to skip the

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

38
next binonthly cycle for sanmpling, they have to neet the

1.71 and the 87 mcrogramlimts.

So you can see automatically the 1.75 that we
cal cul ate exceeds the 1.71. This entity does not quality
to be skipped the next binonthly period. They will be
sanpl ed the next binonthly period by MSHA.

We will only skip those entities that we feel
hi ghly confident are mai ntaining good and hi ghest dust
practice. So that's why we -- we do not want to take
sanpl es at | ower production and higher plan quantities
and saying that you neet the qualifications to skip a
cycle. We want those related back to the verification
nunbers as cl ose as possi bl e.

The third scenario is the use of PAPRs. For a
PAPR use scenario we've taken a Mne A it's a longwall.

We're saying that they have installed a shearer clearer,
shel f sprays, pan sprays. They have a maxi mum air
velocity of 500 feet per m nute along the |ongwall face
and their verification production level is 16,000 tons
per shift.

For argunment sake and for denonstration, we're
going to say that this is the only controls and the
maxi muns that this particular entity can put in place.
And because of that, the operator goes in, collects their
verification sanples and it's not just one set of
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sanples. You're going to see this go through -- the

operator's going to have to go through probably rmultiple
sets of tinme to verify a plan, with appropriate controls.

Once they have gone through this entire
scenario, just for denonstration purposes and show ng
that the concentration found for the shearer operator
during all the verification sanpling came out to 1.9 ny
of dust, 130 microgranms of quartz. For the 060
occupation, which is the person working furthest down
wind on the longwall face, was 2.0 and 145 nmi crogranms of
quartz.

We're showi ng now that -- MSHA has determ ned
t hat you cannot -- this plan cannot be verified. |It's
not nmeeting the 2.0 ng | evels and 100 m crogram | evel .
So we've -- but we've also nmade the determ nati on now
that all feasible engineering controls are in place or in
use. So there's nothing else that can be required under
t he engi neering side.

So the operator says I'mgoing to go to a PAPR
program He does that. That full programhas to be
included with the ventilation plan. Wen he says it
beconmes the |law for that particular MMJ, just |ike the
ventil ation plan becones the law for that mne at this
time. This will be rolled in as a part of that approved
pl an and has to be conplied with at all tines.
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Al'l m ners working inby the shearer nmust wear a

PAPR i n accordance with the approved plan. On this
particul ar one we're showi ng that down wind fromthe
shearer operator on, there's a problemw th conpliance.
So we're saying on this particular plan, anybody that
works fromthe shearer operator inby, has to wear a PAPR
at all tines.

If the Agency cones in and does an inspection
and sonebody's not wearing their PAPR, the PAPRs are not
bei ng used in accordance with the approved plan, that is,
the full respiration protection program they're in
violation of the plan and citations will be issued. And
t he operator risks losing that particul ar provision of
hi s pl an.

On this particular |longwall the average velocity
across the longwall face was found to be 490 feet per
m nute. The protection factor assigned to the MVU wi ||
be 3.2. Renenber | said protection factors can be
somewhere between 2 and 4. 2 is the mininum 4 is
maxi mum It can be inbetween there, based on the
velocity of air going across the face.

On this particular |ongwall we have 490 feet per
m nute as the average velocity across the |Iongwall face.

To calculate the protection factors the formula of 2
times the quantity of 800 divided by whatever velocity is
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found on that particular entity. So in this case it's

800 divided by 490. That fornula results in a 3.2
protection factor.

The plan that's submtted nust maintain al
engi neering controls that were determ ned to be feasible
by MSHA. AlIl those controls as far as the velocities,
the water sprays, scrubbers, anything else that's found
to be able to reduce dust to sone extent on that
| ongwal | , at that point we'd say, okay, have you
exhausted all feasible engineering controls? All
engi neering controls in place at that tine nust be
i ncluded on the plan and nust be nmaintained fromthat
poi nt forward. They cannot reduce them or take anything
of f.

The equi val ent concentration of 2.0 ng woul d be
0.62. Renenber, we said it's -- the equival ent
concentration is for sonebody wearing a PAPR. [It's the
protection factor divided into the concentration outside.

So you take 2 and divide by 3.2. It's equivalent to

.062 mllineters per cubic nmeter. That would give you
t he equi val ent concentration for that particular mner
wor ki ng down t here.

That concl udes the overview.

MR. NI CHOLS: Ckay, Bob, thanks. As | nentioned
in my opinion statement, MSHA and NI OSH are partners on
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the single sanple rule. And Frank Hearl would like to

make a statenent and give us an update on the devel opnent
of the personal dust nonitor paraneters.

MR. HEARL: Thank you, Marvin. Good norning.
The National Institute for Occupational Safety and
Health, NIOSH, joins MSHA at the table today to hear your
comments on the proposed rule for single full shift
measur enent of respirable coal mne dust. This proposed
rule amends Section 72.500 in Title 30. That the
Secretary may use a single full shift nmeasurenment to
determ ne the average concentration of respirable dust on
a shift.

The M ne Act made this provision a joint action
by NI OSH and MSHA, which is why I'mat this table today.

|"malso here to provide you with a brief update
on research that's being conducted by our Pittsburgh
Research Laboratory on a continuous -- personal
continuous respirable dust nonitor and a research that's
ongoi ng.

The device that we are currently testing as a
prototype |looks like this and I'I|l pass these pictures
around for you. But essentially it's an integrated
monitor that's integrated with the CAP | anp. The device
has -- works on the principle that's called a TEOM which
stands for tapered el enment oscillating m crobal ance. And
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t hat | anguage neans that basically there's a device

inside that's vibrating and the degree that it vibrates
at or the rate that it vibrates at is based on the anount
of -- or the mass of that thing, how much weight it has.
As the device sanples, it picks up mass fromthe
respirable dust in the environment and that rate change
for that amount of mass that's being picked up is --
causes a rate change in the vibration of the el ement
that's inside it. And that can be related to the anount

of dust that's in the environnent.

It records the concentration of dust
i nst ant aneously and accunul ates that reading in the
processor inside the instrument. So that a m ner could
| ook down and see what the instantaneous dust
concentration is, what -- how nuch he has accumul ated in
exposure over his shift and also can give you a

projection as to what the final dust |oad woul d have been
over the full shift if they continue to be exposed at
that rate of dust concentrations.

The device right now has undergone | ab tests and
was successfully tested in the |aboratory to be able to
measur e dust equivalent to what is now done by the
conventional filter and cyclone punp sanpler. For the
next two nonths, starting in May actually and runni ng
t hrough August, the device is going to be actually taken
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out into underground mnes. This hasn't happened yet but

it's starting basically this week actually.

I f the device passes the field test, then it
woul d be ready for commercialization fromthat point on
and testing for acceptability under the approval for
equi val ent instrunment.

So that's where we are at with the device right
now. Like |I said, it's successfully passed its |lab tests
and it's just beginning to be tested in the field. How
that will come out we don't know. Whether there m ght be
ot her adjustnents that m ght need to be nade, that's a
possi bility because as you know t hi ngs don't al ways
performin actual -- in the coal mning environment in
the same way they m ght performin the lab. But the
tests to date have been successful.

So that's where we're at right now.

MR. NI CHOLS: Thank you, Frank. | have about
9:15. Let's take a short break until 9:30 and we'll
start back up then with taking coments.

(OFf the record.)

MR. NICHOLS: CQur first presenter will be Joe
Main, the Adm nistrator for Occupational Safety and
Health, United M ne Workers. And if you would, since we
use different court reporters in different hearings, if
the presenters woul d please spell their nanes for the
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court reporter.

MR. MAIN: Yes, ny nane is Joe Main, MA-1-N
And | represent coal mners and as pointed out, |I'mthe
Adm ni strator of Health and Safety for the United M ne
Wor kers of Aneri ca.

And |I'm here today representing a |ot of coal
m ners that couldn't be here. And as | pointed out
earlier in my testinony in previous hearings, we're
| earning nore about this rule as we go and it is very
conplicated and conplex rule that was | aunched by MSHA in
the m dst of a nunber of activities that are very
draining on those of us in the mne or in the health and
safety field. A nunber of mne accidents and the
investigation is still ongoing in those, the rule nmaking,
one which invol ves overhauling the standards which we
want to make appropriate in reducing air belt increase in
coal faces. And what is concerning to us is that it
actually ties into this proposal that we finally
realized.

What | want to do today is -- | just got a copy
of the new docunent that MSHA put out due to these rules,
which is called prudently asked questions. And there's
sone information in here that's now being provided to the
public and it actually begins to interpret sone of the
rul e maki ng that we want to address as part of ny
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testimony this norning.

| haven't had a chance, just only briefly, to
| ook at this, so we'll probably have sone nore questions
with regard to that |ater.

| al so want to address sone issues and -- as we
try to clear up the confusion here about this rule. And
this is a conplicated rule that mners or us, the safety
prof essionals, can't understand. |'d like to begin this
nmorning, if I could, with sone questions to NI OSH
regardi ng the proposed rule.

And one of the things |I think is a problem here,
there's no clear addressing of what this rule actually
does. And | think the public and m ners deserve that.
And |I'm concerned about sone of the messages com ng out
about this rule, what it does or doesn't do. It does not
really address the true nature of it and | hope to help
clear sone of that up today for all of us.

Wth regard to the rule making, and part of this
rule making as | indicated, involves the 1995 N OSH
criteria docunent that was submtted by NIOSH to MSHA for
rul e maki ng, as proposed recommendations for standards.
Addressing some of the very issues engaged in this type
of rul e making.

In I ooking at that NI OSH docunment, it explicitly
said that they recommended to MSHA to introduce a
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standard to reduce the respirable dust standard fromthe

existing 2.0 ng that's been in the Mne Act since 1969,
to 1.0 nmg and taking into account extended work days and
wor k weeks. Does NIOSH still stand behind that docunent?

MR. HEARL: NI OSH hasn't changed -- or has no
new evi dence to suggest that we wanted to change our
docunment. So that is our current policy.

MR. MAIN:. So NI OSH does recomend a 1.0 ng
standard as laid out in the NI OSH document ?

MR. HEARL: Yes. And you need to also recognize
t hat NI OSH does have different mandates than MSHA has in
com ng up with recommendations --

MR. MAIN: Let's be sure that -- yes, we'l
clear the record, what NI OSH has recomrended.

Now, NI OSH did an extensive study of the m ning

i ndustry, of mners' exposure, | understanding in
devel opi ng that docunment. By nonitors, by x-rays that
t he Agency has taken and | ooked at, in a natural picture

on mners' exposure. They've clearly done a thorough job
of trying to assess the current state of affairs when it
cones to mners getting pneunonoconi osi s and what the
st andards appear to be and was | eading to that, based on
the data that was available. 1Is that a fair assunption?
MR. HEARL: Yes.
MR. MAIN. Okay. Now, as | read the proposa
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that MSHA has issued, and there is sone differences here

which we'll get into about what this rule does or doesn't
do, and we've got -- getting from sone of you guys from
the Agency itself. But as we read the rule, there is a

significant change in terns of the dust, respirable dust
levels, in the coal mnes. As we read the rule, the
standard basically says that the respirable dust |evels
in the --

MR. REYNOLDS: Joe, | just wanted to clarify
where you're going here. And that the purpose of the
hearing was to hear testinmony. N OSH s rule here was --

FROM THE FLOOR: Could you speak up?

MR. REYNOLDS: | just wanted to clarify where
we're going with this. NOSH s rule in this public
hearing is to hear testinony on the single sanple
measur enent proposal. That's the role of --

MR. MAIN. This gets to part of that --

MR. REYNOLDS: Okay, but this -- I just want to
clarify for everybody here that NI OSH has no rul e maki ng
authority and the reason they're here is for the single
sanpl e neasurenent, the proposal which would determ ne
that we could determ ne the |level of respirable dust in a
single shift.

MR. MAIN: That he believes --

MR. REYNOLDS: And that they have no authority
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for the plan verification proposal. They're not involved

in that rule.

MR. MAIN. | do believe you' ve used NI OSH dat a

as a foundation that you are concerning as part of this.
The --

MR. REYNOLDS: NI OSH data as well as conpliance
data, okay? Which they do not have.

MR. MAIN. And what we're trying to do is just
get an understanding --

MR. NI CHOLS: Well, how nmuch nmore will you have
on NI OSH, Joe?

MR. MAIN: | know you guys don't want ne asking
gquestions of NIOSH and | think it's inmportant to the
public and to the mners that we just get -- get the
truth, whatever it is, about how this rule has actually
i npacted and how that conmports with sone stated findings
of the Agency which you guys feel is part of the rule
maki ng.

And | plan to go on through the nunmber of
guestions here that | think will help clear -- you know,
clear sone of the issues up

In that regard we feel that the proposal does --
this gets into what the whole intent of this single
sanple is and where all this stacks up. The proposal, as
we read it, allows the dust levels in active work places
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to be increased up to 3.0 ng, 4.0 ng, 6.0 ng and even up

to 8.0 mg. And MSHA has confirned that that would be

al | owed under this rule. Whether they do it or not, you
know, we understand there's a debate there with regard to
the Agency's stated intentions.

Now, | just have to raise a series of questions
of here with regard to this rule making that you have
submtted -- your Agency has submtted to MSHA
referencing the 1.0 ng as the standard.

Does the 4.0, 6.0, 8.0 ng of dust that would be
al l owed under this rule conformor conflict with that 1.0
ng proposal ?

MR. HEARL: | think with regards to the dust
pl an verification part of the rule that MSHA is

proposing, NIOSH is in fact studying that and fromt hat

side of the table will be submtting our coments on how
the inmplenentation of rule relates and, you know -- wth
respect to our evaluation of it. And we'll be submtting

our comments to the record on that later in witing.

MR, MAIN.  Well, | --

MR. REYNOLDS: | also wanted to interject here
t hat MSHA has addressed the NI OSH docunent within the
preanbl e on pages 10788 and 10789 and explained to the
public how we have dealt with all of those
recomendations within the rule, in detail. So you can
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refer to that for a response.

MR. MAIN. Well, People, this is a very
vol um nous docunent and | know a | ot of coal m ners have
had time to read it -- scanned it and |'ve scanned it and
| have great difficulties as well. So I'"'mjust trying to
sort of |like get sone clarifications on sone key issues
her e.

MR. REYNOLDS: | just want to clarify that that
woul d be the Agency's response as explained in the
preanbl e at those pages.

MR. MAIN. Well, in regard to the question that
we're raising here though, and I'll clarify this, and
this appears to bring out that NI OSH has recomended t hat
the 2.0 ng standard be reduced to 1.0 and we have
standards that goes to up to 8.0, that that's a clear
conflict. And | understand that you want to nore
t horoughly respond to that. But, you know, just as a |ay
person here, you just have to draw that sinple
conclusion. 1is 1, 4is 4, 6 is 6 and 8 is 8.

Now, on to the next question. MSHA announced
that NIOSH was a party to the single sanple rule. Did
NI OSH participate in the decision, as part of that single
sanple rule, to increase the dust levels to 2.33 -- yes,
to 2.33 before an operator could be cited? Which is part
of the application in your sanple rule.
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MR. REYNOLDS: What | can read to you directly

MR. MAIN: Could I have the -- | nean NIOSH is
t he --

MR. REYNOLDS: Okay, |'mjust reading what NI OSH
has stated in the docunent. NI OSH does support efforts
by MSHA and anyone else that will reduce m ners'’
exposures to dust and also elimnate or at |east reduced
significantly the incidence of disease. And that is
their official comment on --

MR. MAIN:. That doesn't really answer the
guestion. | want to --

MR. NI CHOLS: Frank has answered your questi on.

NI OSH stands by its criteria docunent.

MR. MAIN:. It's a very sinple question and
woul d appreciate an answer from NI OSH who's part of the
rul e maki ng, which was announced to us. Did N OSH
participate in the decision to increase the 2.0 ng
standard to 2.33 before an operator can be cited, yes or
no?

MR. REYNOLDS: That's not a part of the single
sanpl e proposal, Joe. That's in the --

MR. NICHOLS: That's correct.

MR. MAIN: So you're saying they were not part
of that decision?
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MR. REYNOLDS: They are not part of the plan

verification rule.

MR. MAIN: Ckay.

MR. REYNOLDS: The plan -- the protection factor
which you're referencing is in the plan verification
pr oposal

MR. MAIN. | want to ask a real sinple question
and it would be helpful to clear this up if we could get
a sinmple answer.

My question is, did MSHA participate -- did
NI OSH participate in a decision to allow the dust |evels
to go to 2.33 before an operator would be cited, yes or
no?

MR. NI CHOLS: You can answer that question.

MR. MAIN: Thank you

MR. HEARL: Qur participation in the rule making
that's going on today was |limted to the determ nation
t hat an average concentration during a shift can be
accurately measured using a single sanmple. And that --

MR. MAIN: But did NIOSH participate in the
decision to increase that to 2.33 --

MR. HEARL: Ckay, no.

MR. MAIN: Thank you very nuch.

MR. REYNOLDS: And the answer is they would not
have had the authority to get involved in that, Joe.
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It's not their rule.

MR. MAIN: There's a reason | asked that.
Because it clearly, again, conflicts with what the N OSH
criteria docunent recommends in terns of reducing
exposure to mners. |I'mjust trying to get the answer
clear, Fellows. That's why we're here.

NI OSH approves the PAPRs that's used in mnes as
| understand. Would that be part of NIOSH s --

MR. HEARL: That's correct.

MR. MAIN:. And the Mne Act currently requires
m ners to be provided with respirators approved by N OSH
to protect themfromthe effective dust. |Is that
correct, Marvin? 1'll just ask you that question.

MR. HEARL: That's correct only when there is an
over exposure determn ned.

MR. MAIN. Okay. But for -- I"'mjust trying to
establish that those respirators have to be approved that
are used. If they aren't --

MR. HEARL: They do need to be NI OSH approved
and nmade available to the mners at the tinmes when
over exposures are present.

MR. MAIN. Okay. Now, if a different filter is
used -- let ne just get this clear. | think this has
been stated by the panel before. | understand there's
only one PAPR unit that has been approved for use by
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Nl OSH, is that correct?

MR. HEARL: No. As | understand it, we -- N OSH
approves a nunber of PAPRs but | believe there's only one
PAPR t hat's approved that al so has MSHA approval, which
woul d al so be required.

MR. MAIN. Okay. So, in essence, there's only
one PAPR that is approved for use in mnes by both NI OSH
and MSHA, is that correct?

MR. HEARL: The proposed rule says that they
have to meet both MSHA and NI OSH approval .

MR. MAIN. |'msaying currently --

MR. HEARL: The current rule requires both NI OSH
and -- requires that a NI OSH approved respiratory be made
avai |l abl e.

MR. MAIN: Ckay.

MR. HEARL: The proposed rule requires both the
NI OSH and MSHA approved | oose fitting respirator, which
is only the one PAPR at this tine.

MR. MAIN. Okay. So the rule then would address
that one PAPR as far as the one that is approved.

MR. HEARL: That's correct. At this tinme there
is only one unit that nmeets those criteria.

MR. MAIN:. Now, if -- in the approval of these
PAPRs, if a different filter is used than what was
approved or a different substance was used in the filter
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t hat was approved, or if the neck skirt was renmoved from

t he PAPR, which | understand is a part of that approval
and if the face shield is raised on that PAPR, does that
mai ntain the approval status of that PAPR?

MR. HEARL: Actually -- I"mgoing to say that,
first up, we certify the PAPRs and approval and
certification makes a difference. But we do certify the
units. Any nodification to the unit from what was
originally certified voids the certification.

But | don't think that the last itemthat you
had of raising the shield would not void the
certification of it. That wouldn't provide the
protection that one woul d expect fromusing the PAPR if
it's not being used properly. But as far as the
certification of the unit, using a non-certified filter
woul d void the certification of the unit.

MR. MAIN. By the design of the units, all of
t hose pieces are apparently all connected to have the
PAPR performas it was intended to, the face shield down,
the neck skirt on and proper filter in, is that --

MR. HEARL: That's correct.

MR. MAIN: Ckay.

MR. REYNOLDS: One thing |I think we ought to
interject just to clarify is what would be the protection
-- the protection factor that NI OSH woul d have assi gned

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

57
to an approved PAPR?

MR. HEARL: Well, it would be -- right now
according to the NI OSH --

MR. MAIN. Is this a defense question here for
t he panel ?

MR. REYNOLDS: No, | think it's sonething that
we need to just explain so people understand. What
protection factor would the -- would NI OSH have assi gned
to the PAPR?

MR. HEARL: For general industry use the
respirator decision logic offers a protection factor of
25 for an approved factor.

MR. REYNOLDS: And what is it that MSHA
assi gned, Bob?

MR. THAXTON: The protection factor maximumis 4
fromthe Agency.

MR. REYNOLDS: And were there reasons why MSHA
chose 4 rather than 25? This is all described in the
preanbl e on page 10802 and 10803.

MR. MAIN. If you want ne to conme to it when you
finish your questions, I'Il do that.

MR. REYNOLDS: |'Ill continue to --

MR. NI CHOLS: Yeah, we're having a full
di scussi on package.

MR. REYNOLDS: It's really necessary that
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everybody in the hearing understand, you know, the

guesti on.

MR. MAIN: Just don't throw nme off here early.

MR. THAXTON: The protection factors that the
Agency established are based on the data that was
avai l abl e through the testing that showed that velocities
al ong the longwall face where the PAPRs are being used,
effects the protection factor that can be generated.

Al so the way the PAPRs are used in mning effects that
protection factor. So the test data reflected only up to
a maxi mum of 4.

MR. MAIN:. To follow up on ny questions, with
regard to the testing that has been done on these PAPRs,
inreal life use, and let's say the last three or four
years, are you aware of any testing that's done to
determ ne the use of those PAPRs in the factors that you
fol ks lay out here. Whether or not they conformto those
factors or not.

MR. HEARL: [|'m not aware of any right now,
personal | y.

MR. MAIN:. |'mnot aware of any either but |
mean -- | didn't know if you fol ks had been --

MR. REYNOLDS: For that reason we specifically
ask for comrents in this area and ask the public to
provide us any information they may be aware of. But
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we' ve asked for that informati on because the i nfornation

we have is limted.

MR. MAIN: Because over the last three or four
years there's been a | ot of information put on the record
show ng that these PAPRs are not used in their approved
state. That the filters are a problem the neck skirts
come off of these because of conditions that mners work
in. The face shields were black. And that's not new
information. That's sonething that's been known for sone
time. As a matter of fact, it was a part of the rule
maki ng record in 2000. And | was just curious to see if
ei ther MSHA or NI OSH had done any investigations in this
inportant information to determ ne what the real safety
factor or whatever factor you want to call this.

MR. THAXTON: | think you've asked this question
at a previous hearing, Joe, in a different manner. But
t here has been no checking of the current use of PAPRs in
the mning industry as to determ ne whether they' re being
used as approved. For the sinple reason they're not
being required as part of an approved respiratory
protection program

As such, to nmy know edge, no unit has been
utilized in a manner that would nmeet the requirenments in
order to say that it is an approved respiratory
protection program That's why we're saying it's so
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inportant in this proposed rule that anybody that does

el ect to use them just incorporate an inproved
respiratory protection programas a part of their plan,
so that that way it becones requirenents for that m ne.

It does cover all the issues that you're
bringing up. That the units have to be maintained with
the neck skirts, that they have to have the proper filter
in them they have to be cl eaned, nmintained, disinfected
if they're used by multiple people. They have to be
utilized in certain areas. And if they fail to foll ow
all those provisions, then there would be a violation of
t he plan.

MR. REYNOLDS: And in the preanble at 10863 and
10864 and 10865, we had an exanple of the stringent
requi renments we woul d expect in a protection program
And nost of those requirenments would address the -- from
what |'ve heard, the information about the problens with
the PAPRs. A |ot of those are maintenance, proper use,
keepi ng them clean, the sanitary problens that they had,
being able to see. A lot of those would be addressed
within the PAPR protection programthat would be required
of any operator that was given -- was allowed to use
PAPRs.

MR. MAIN:. Let nme go back to ny question. |
have a thought track |I've been trying to stay on here.
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Bob, you said that these are not required to be

that -- | believe under the current standard. And I'm
going to step back. M ne operators know that they're put
in high or owlevels of dust if they get a citation for
exceedi ng the dust standard. Aren't they required to
provide the m ners approved respirators?

MR. THAXTON: The current requirenents under the
current regulations do require that an approved
respirator be made avail able. Not that they have to wear
it and it's not the point it has to be used. |[In npost
cases where we have PAPRs being used that are considered
in an unapproved state, there are approved respirators
that are available to mners to utilize. So that,
therefore, the operator neets the requirenents of the
regs at that point.

So there is no requirenment that we have to go
out and see that a particular respirator is in an
approved condition. The law only requires that approved
respirators be made available to mners at any tinme there
i S an overexposure.

MR. MAIN. So at those m nes where they' re
provi ding these respirators, as | understand you said
about 50% of the longwalls at sonme point in tine, that
they're currently using these. And if those respirators
that m ners have that they' re using to protect thensel ves
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fromthis dust currently aren't neeting those standards,

you're saying that's not a problem under the |aw, current
| aw?

MR. THAXTON: It's not a violation under the
current regulations, that's correct.

MR. MAIN. So the operator --

MR. THAXTON: It would be under the current --
under the proposed rules if an operator has a PAPR
protection program Situations as you've discussed with
skirts being torn off, face shields not working right,
not having the proper filter, those would be violations
of the approved plan if -- under the 2003 proposal if an
operator has a PAPR use program as part of his --

MR. MAIN:. |I'mgoing to go back to my question
here because I'"'ma little bit confused.

M ne operator A provides mners with a PAPR
currently. That operator goes in and out of dust |evels
that may exceed the standard. A situation where you
woul d use a citation. That's the so called respirator
protection that the m ners have given to -- the operators
have given to the mners to wear.

I n situations where they have been clainmed to be
faulty by industry, by labor, you' re saying that that is
-- even though they don't --

MR. REYNOLDS: Joe, | think we're trying to -- |
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mean our purpose here was to take testinony on the 2003

proposal and I --

MR. MAIN: This has to do with the 2003
pr oposal

MR. REYNOLDS: You're tal king about the existing
program

MR. MAIN: Yeah, it's an existing programthat
has a standard that has to be met now. That our concern
is that they're faulty, people knowit, they don't --

MR. REYNOLDS: But you're tal king about the
exi sting program W are here to tal k about the --

MR. MAIN: The sane kind of PAPR with beefed up
m nd you, standards. But falling into the sane kind of
probl ens we have.

The sinple one is when you put all that gear on,
t he --

MR. REYNOLDS: Well, the major difference in the
2003 proposal is that there would be incorporated in
their ventilation plan. All of that would be part of the
pl an and they would be required to follow these
requirenents.

MR. MAIN: That's not being followed, that's our
point. But to clear up a point that you' ve raised, one
of the conplaints that m ners have is that because of the
design of these, they fog up. That's one of the main
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points that |I've heard. And that is a creature of the

unit that causes of the some problens that requires --
you know, at tines, the face shield, the neck skirts to
cone off. And that's a practical problemwth these
units that has been in existence for some tinme and woul d
be believed to be continued in regardless of what's in
the plans for the future.

Let me just shift gears here for a second on --
those are m nor issues. Because we do have sone rea
concerns about these PAPRs and the fact that MSHA has
condoned the use of these faulty PAPRs over the years
t hat we've conpl ai ned about. And we're still setting
with the same problens fromthree years ago in permtting
m ne operators to provide those faulty respirators to the
m ners that isn't working.

And we're getting ready to say that we can now
take those respirators, the same respirator that's used,
and use it in this proposed rule.

MR. REYNOLDS: Joe, might | point out that we
had response to virtually identical comments on page
10801 in the third colum. 1It's alnost word for word the
things that you' re saying now. \Were we've responded to
t hose comments.

MR. MAIN:. For the 20007

MR. REYNOLDS: It's in response to problens wth
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the shroud and --

MR. MAIN:. But it is an ongoing problemthe
Agency had an obligation to fix and they haven't.

Let me go on to another question on the PAPRs
because as | -- and I'"'mgoing to ask a few questions on
this sheet. And | apologize, | just got themthis
nor ni ng.

Now, let's take these mners that you said was
wearing these PAPRs currently on these |longwalls. Under
this rule, with the current use of those PAPRs under the
2.0 nmy standard, will any of those miners face the risk
of having, through the use of that PAPR, the dust |evels
i ncreased through the proposed rule?

MR. REYNOLDS: We've been through this before.
| think under the proposed rule --

MR. MAIN: Well, your question hereis alittle
confusing and I'"mjust trying to -- is the dust and the
air that mners breathe who is currently wearing PAPRs,
won't they have an increase in the respirable dust |evels
under this rule? Yes or no?

MR. REYNOLDS: What is your question? Are you
t al ki ng about under the proposed rule or are you talking
about - -

MR. MAIN:. M ners today working on -- let's say
l ongwal | A, we have mners today working with a PAPR on -
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MR. NI CHOLS: Which question are you working off
of ?

MR. MAIN:. Those would be off of question --
well, they're not nunbered. 1It's on the back side. By
all owi ng the use of PAPRs with protection factor of 4 --
oh, it's probably the one right before. There's about
two or three PAPR questions | had on this.

My question is, this is sort of connected with

these to the extent that -- it actually gets into the
following answering to the next question. [It's real
sinple. | don't mnd today working with a PAPR on. The

maxi mum exposure is 2.0 ng. Does this rule do anything
to increase the dust exposure on this longwall |'m

wor king on today with this same PAPR on, to increase the
dust that's going to be comng into ny environnent,
beyond the 2.0 ng? Can it go up to 2, 3, 4, 5, 6, 7
where |'mcurrently working with a PAPR on today?

MR. REYNOLDS: So just to clarify, you're on
page 2 of the question and answers, with the questions on
the |l eft hand side, is that where you're --

MR. MAIN: Yeah, it's one of the questions.
Because | went through it and was confused about what al
this does or doesn't do. | just believe that what we
have here is a situation where mners are using these
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PAPRs today, is that the dust levels in those areas can't

be increase above the 2.0 ng level. And just a sinple
question, will the rule allow the dust levels to be
increased in those locations or could it be increased in
t hose | ocations where mners are currently wearing the
PAPRs t oday?

MR. NI CHOLS: At our previous four hearings
we' ve been through the enforcenment policy of MSHA on
numer ous occasions. And it goes kind of like this. The

2.0 nmg standard remains in place.

MR. MAIN: By your assertions, | understand
t hat .

MR. NICHOLS: The 2.0 ng standard remains in
place. In reality, 44% of the underground m nes today

operated on a reduced standard because of the quartz
content.

Now what our enforcenment people do now and
they'll do with this newrule is insist on al
engi neering controls being applied in every area in an
under ground m ne.

Now, once that's done, if there's a situation
that's been determ ned where the operator cannot engi neer
the problemout to below the 2.0 ng standard or the
reduced standard because of quartz, a determ nation wll
be made as to whether they can use supplenental controls.
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That decision will be made by the Agency's

experts and a final decision will be made by the
Adm ni strator for Coal Mne Safety and Health, who is a
career enployee. That is currently Ray MKi nney.

| f the Agency considers all ow ng suppl ement al
controls, it has made the determ nation that the 2.0 ny
standard or the reduced standard cannot be handl ed by
engi neering controls. That does not nean that our
enf orcenent people are not going to require these areas
to be maintained to the | owest | evel possible.

MR. MAIN: I'Ill ask my question again. And
think it's an inportant one for mners who are now
working in the coal mnes so they understand what this
rule does. |I'mworking on a longwall. Right nowl've
got a PAPR on, the sane one you're tal king about. And
the standard is currently 2.0 ng. As a m ner working, do
| expect any change in this rule that will allow the
operator to increase that same dust level of 2.0 ng up to
2 or upto 3, 4, 6 or 8, yes or no?

MR. NICHOLS: We're not going to tal k about
extreme hypotheticals. | have laid out what this package
is intended to do. Now if it's not clear, we need to try
to clarify that.

MR. MAIN. That's what I'mtrying to do.

There's m ners back here that's going to be working on
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l ongwal | s. There's mners setting back there that have

PAPRs on now and they've been wearing them for the full
shift, Marvin. The only question is a real sinple nm nded
one. Under this rule can those -- can an operator get
approval to raise that dust level up in the sane
environnent that PAPRis in from2.0 ng to 4, 6 or 8 ng?

Is that possible for that to happen under this rule, yes
or no?

MR. NICHOLS: |If the m ner cannot -- if the mne
oper ator cannot engi neer out the problem and the final
call is the Agency's, it's not the operator's it's the
Agency's. Then the operator can request to use
suppl enmental controls. The Agency will take that into
consi derati on.

MR. MAIN:. Well, let nme ask a question. [It's on
the record that yes they can do that, they can do it up
to 8 ny, and according to what we were told by the panel
on Tuesday, that could actually rise to 9.33 before a
m ne operator was cited. \hich, in our opinion,

di m ni shes the protections afforded mners and conflicts
directly with the recommendati ons that NI OSH nade and the
ot hers have made about reducing the overall dust
standards in the nations' m nes.

Now, along this same path, there's a question in
this -- and it's on this back sheet. |t says by allow ng

Heritage Reporting Corporation
(202) 628-4888



70
the use of PAPRs with a protection factor (PF) of up to

4, is the Agency allowing mners to be exposed to dust
|l evels up to 8.0 ng?

" mgoing to just change that question, which I
don't want to ask it directly in conformty with the M ne
Act, which I think is what we need to be doi ng under the
regulations. And I'mgoing to ask the question this way.

Because you' ve got to ask the right question to get the
ri ght answer here | guess.

By allowing the use of PAPRs with a protection
factor (PF) of up to 4, could the dust in the mne
environnent, in active workings, increase above the
mandated 2.0 ng set by Congress up to 8.0 ng?

MR. NICHOLS: The 2.0 ng standard is in place.
And operators will have to resolve all engineering
control s.

Now, if it cannot engineer the problem-- the
concentration to below 2.0, then | think we've made it
clear this proposal allows for themto ask for
suppl emental controls. Which neans that the dust will be
above 2.0.

MR. MAIN:. Could it be up to 8.07?

MR. NI CHOLS: You're confusing a protection
factor with what --

MR. MAIN:  No, no, no, no. Here's what |'m
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trying to do, Marvin. | apologize for asking the

guestion wong. The Mne Act -- and just let ne read it
because | think it's probably better to do that.

|"mjust trying to figure out how this conforns
or don't conformwth the Mne Act. Because that
guestion was a little confusing the way it was drafted
and | think that if you look at it in direct ternms of the
M ne Act, it's not asked right and I'"'mgoing to try to
ask it right.

Because here's what the M ne Act says. |It's
under Section 202(b)(2). Effective three years after the
effective date of the enactnent of this act, each
operator shall continuously maintain the average
concentration of respirable dust in the m ning atnosphere
during each shift to which each mner in the active
wor ki ngs that such mner is exposed, to at or below 2.0
mg of respirable dust per cubic neter.

Now, as | read that question, it didn't direct
itself to the actual requirenents of the Mne Act, okay?
Now what |'m asking you is, and I'll do it a different
way here. Wuld this basically say at the end, effective

three years after the effective date of this M ne Act
each operator should continuously maintain the average
dust concentration of respirable dust in the m ne

at nosphere during each shift in which each mner in the
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active working will subsequently be exposed to up to 8.0

nmg of respirable dust per cubic nmeter or greater. Isn't
t hat what we're doing here?

Because what this standard says, in the mne
at nosphere in active workings. And the concern | have
with the way that this is drafted, it does not address
what the current direction of Congress was and where that
dust has to be maintained at, at what |ocations and what
numnber .

MR. NICHOLS: |'ve done the best I can do. [1'1l]
| et one of the technical experts here have a go at it.

MR. THAXTON: Part of what you read, Joe, you
said -- you know, it's the dust to which each mner is
exposed.

MR. MAIN. | read straight fromthe Mne Act.

MR. THAXTON: But part of what you read was to
whi ch each mner is exposed, the dust which each mner is
exposed. |If you read the proposed rule, we cal culate the
concentrations through equival ent --

MR. MAI N: Well, but that's --

MR. THAXTON: -- concentrations.
MR. MAIN.  So --
MR. NICHOLS: 1'mgoing to allow sonme back and

forth here but --

MR. MAIN:. Okay. That is not answering ny
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guestion. Go ahead though, answer the question. [1'll

set back here and rel ax.

MR. NICHOLS: We won't interrupt you. You don't
i nterrupt us.

MR. MAIN:. Go right ahead.

MR. THAXTON: The determ nation of the
equi val ent concentration that the mner is actually being
exposed to is what we're cal cul ati ng under the 2003
proposal, is that we're taking into consideration as nuch
as what we can get in a reduction with the engi neering
controls that are avail able and then we're applying the
suppl enmental controls. And it doesn't necessarily have
to be a PAPR, it can be adm nistrative controls, that
they can float people in and out.

It's still what the mner is actually being
exposed to in his work environnent. And what we're
saying is that if you' ve gone to as much as what you have
-- | mean right now m ne operators are produci ng and we
have situations where we have high dust concentrations on
an individual shift, as we've shown with the sanples that
we' ve seen and you' ve seen

We know that there are situations out there with
today's actions, with engineering controls being relied
on, and people saying right now that the engineering
controls are the only thing that's being used and you're
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saying that you're neeting the 2.0 ng standard.

We' ve shown what the sanmple -- the results that
was showed on the exanple this norning. Two out of the
five shifts, people were overexposed. But because it's
an average, it |ooks okay. What we're saying is that we
need to | ook at each of those individual shifts, protect
peopl e on each of those shifts, push the engineering
control envelope as far as we can and get it as |ow as
possi bl e today and then allow the use of either
adm ni strative controls or PAPRs to protect people in
t hose situations when they' re being exposed to those
|l evel s. And the sanme token, every six nonths go back and
|l ook and if there's any changes in the m ning system or
addi tional controls that have been devel oped t hrough
experimentation or work with NI OSH, that those controls
then will be pushed to push those concentrations down
even further.

But we shoul d be protecting people and
eval uating the concentrations that mners are actually
breat hi ng and bei ng exposed to so that we can get them
protected from bei ng exposed to concentrations that are
likely to cause | ung disease.

MR. MAIN: I'll ask you the question and you can
either say I"'mwong or right. But you've already
answered this before, but it's a different style than
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this question and answer thing that canme out.

But as we read the clear |anguage of the Section
202(b)(2), it is very clear that you cannot raise the
dust levels in the mne environment active workings above
2.0 and you're going to raise it under this rule in
circunstances up to 8.0 ng, okay? And we believe that
conflicts with that. It's a little confusing the way
that the rule was -- or this question and answer was | aid
out here. Because | don't think it really gives a full
measure of what's happeni ng.

Now, just on this whole issue, and just try to
under stand where we're all at here because |I think there
is a lot of confusion. Under the current rule and the
| aw, can they jack that dust level up to this factor of 4
and use respirators in the circunmstances you're talking
about? Under the current rule.

MR. THAXTON: Under the current rule they can
have a high concentration of 8.0 ng on one shift and the
sanples on the other four shifts be .5. That would still
be on an average of 2.0 ng and they would be in
conpliance. There would be no requirenment for any
addi tional controls whatsoever.

MR. MAIN:. Then I will ask the question in this
way. Can they legally raise the dust exposure |levels
beyond 2.0 ng and have PAPRs on m ners as an approved
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means of raising those dust |evels up under the current

| aw?

MR. THAXTON: Under the current regulations if
t he average concentration of nmultiple sanples collected
on the five shifts was greater than 2.0 ng, we would not
accept respirators as a neans of conpliance.

MR. MAIN: That's not --

MR. THAXTON: It would not be accepted as a
means of conpliance.

MR. MAIN:. So we are changing the | aw here?

MR. THAXTON: That's why we have a proposed
rule, yes. We are changing regul ations --

MR. MAIN. And we're changing the law in a way
that will allow the dust levels in a m ne environnment,
the active workings, to increase above them 2.0 ngy, yes
or no?

MR. NICHOLS: Only if they can't be -- if the
probl em cannot be engi neered away. At sone point here we
need to nove on.

MR. MAIN:. Well, again, just yes or no. So
mean -- | knowit's going to take a little tinme to ask
sone questions, Marvin, and | apol ogize for maybe the
confusion in some of the questions, but it's pretty
straightforward. The | aw says you can't use respirators
in place of engineering controls and essentially you
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can't allow above 2.0 ng in the m ne environnment, the

active workings, and the rule quite frankly is contrary
to both of those standards. And, you know, that's the
point that we're trying to get cleared up here.

Wth regard to the changes that's com ng about
or would conme about with this rule, which would allow the
use of respirators where there is a claimthe operator
has exhausted the engi neering controls and MSHA woul d
approve that, and in |ooking at the 1969 M ne Act,
because |'ve been spending a | ot of time reading that and
how Congress crafted that, what's puzzling is that in
1969 we had much dustier mnes to deal with. W had |ess
controls. We didn't have shield spray, we didn't have
the different controls we have today. What is so
different today that would all ow the repl acenment of
engi neering controls that are clainmed to be exhausted
with respirators and what Congress | ooked at in 1969? |
think that's sonething we're all setting here puzzled
about .

And Congress clearly said in 1969 in those
dustiest mnes with less controls, you're not going to do
what you're saying that you're going to do with the
proposed rules. And that's -- you know, and |I take it
you coul d understand, you know, how people's having a
hard time trying to figure this one out. It just does
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not nake sense. It violates the M ne Act.

MR. NIEWADOWSKI: 1'd like to respond to you,
Joe. In 1970, and apparently this is being ignored
because we're tal king about a very inportant variable
here whi ch has changed significantly since 1970. 'l
take |l ongwal | s because that's -- when you tal ked about
PAPRs, all the PAPRs -- the |last survey we did, the only
PAPRs that are being used is on |ongwalls.

In 1970, true, there were very few |l ongwalls.
The average production was 520 tons per shift. And this
is in the record. That's 520 tons. |In 2002, that's
5,500 tons per shift. That's that a significant,
significant increase.

And one of the things we've said is, and this is
sonething that | was going to pose a question to Joe,
since he's asking the panel and the panel has an
opportunity to ask Joe a question, is that assum ng that
we have a situation where, as | just said, we've had this
significant increase in production since 1970.
Unfortunately, as you well all know, is that control
t echnol ogy has not kept up with that. And there's a
detail ed explanation in the preanble that we know of no
new devel opnents in engineering controls that have been
i npl emented in the past ten years.

And so we've got a situation here where an
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operator is inplementing all avail able controls and which

we in fact -- our position is to try to control the

m ning environnment. But when you get to a situation
where you cannot continuously control the environnent at
the applicable standard, as is the current situation out
t here, because you are well aware that we have thousands
of shifts where we've got overexposures. That's during
sanpling periods we're tal king about. The best

condi tions.

So now we're in the situation where -- whether
it's a hypothetical situation or real case situation
where you know the operator is using everything and the
MSHA experts and NI OSH experts conclude that, yes,
there's absolutely nothing else that can be inpl enented.

Then the question is, what do we do? W have to
protect individual mners that have to work in these

certain |locations. That's our charter. W're trying to

protect -- initially, we want to control the entire
envi ronnment . That was the intent. That's the ideal
situation. Then it doesn't mitter where a nm ner worKks,

he's being protected. But if we don't have that
assurance, we don't have the technol ogy to provide that,
then the question is what do we do?

Do we require that production be totally
reduced? Do we in fact shut down the section, whatever?
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The question is, when we have a situation |ike that,

what's the alternative.

MR. MAIN. | think the alternative is, and
think you answered a question that sort of |ines up where
we think this rule is going, to allow increased
producti on and take the cap off the 2.0 ng and all ow m ne
operators to inplenent mning systens that doesn't have
the dust controls with them It gives themthe break
that, the dust level is already up, so they can increase
pr oducti on.

| disagree with you 100% your whol e theory,
George. | can tell you this, that if it wasn't for the
stand we had to make, we woul dn't have sprays on
| ongwal | s now, we woul dn't have a | ot of things.

But the industry understands this, we have a
standard that has 24/7 nonitoring and we have the real
evi dence about what's best on this to fix this for these
m ners. Change the rule, put some nore pressure on them

If you take the pressure off by devel opi ng engi neering
controls, they will devel op them

Since you raised the question, | just want to
have the opportunity to answer here and just tell you
that, you know, you've laid out a case. You' re saying
okay, let's take the hanper off of these engineering
controls for future mning operations to increase
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productivity and jack up the dust |evels.

Now t here's a whole ton of ways to fix this
problem Just because the m ne operator wants to produce
30,000 tons a shift and jack the dust up, should they be
all owed to do that or should they be required to --
what ever system we're going to build to keep that dust
| evel in conjunction with the 2.0 ng standard set by
Congress. That's the whol e debate here.

You know, our whole viewis if you're going to
build it for the mning of coal and you're going to build
to keep in conpliance with this standard, that the mners
-- as NIOSH pointed out, to | ower that dust |evel and as
the m ners have pointed out, we need continuous
nmonitoring to doubl e check that system every day.

|"mfearful the way this rule is drafted, it's
al ready taken operators off the hook with regard to
having sufficient ventilation in the mne. You have this
ventilation standard that triggers the use of these PAPRs
at the highest levels. |If a mne operator doesn't exceed
what's permtted, they would be eligible for the upper
| evel s.

And as one of the commenters pointed out the
ot her day and a thing that concerns us, for Peabody nay
develop the air shaft, the entries, and the sub-veins to
supply the air. Operator decided not to do that and so
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when you get up on the section you haven't got enough air

and guess what, you' ve already condoned it and set us al
to -- you know, to raise the standard.

And MSHA in the past has been reluctant to
require mne operators to put sufficient air in these
m nes. And what your proposal is about ready to do is
set a standard here that's going to encourage operators
not to put in enough air, that would enable themto go to
hi gher dust standards. | nmean that's, you know, pretty
clear to us.

As far as the speed of the shearer -- you know,
let's talk about this feasibility. The speed of that
shearer has a lot to do with the dust concentrations and
that can be controlled. The depth of the cut, the speed
of the pan line. Putting your belt air on -- you know,
on sections which are proposed to do with high
velocities. Where are we going with this? |If you don't
use those as
-- you know, if an operator wants to m ne coal, as
Congress said in '69, get with the program here.

We are setting up a stage to really liberalize
the dust levels in a coal mne to increase productivity
and we are not aimng at what NI OSH ai med at, | owering
the dust levels in these coal nmnes to get the m ners out
of the dust.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

83
And we think it's that sinple. And we think

you've laid out a case to support that concern

Wth regard to -- you know, |'m probably going
to save a nunmber of these questions. | think this
gquestion, the last thing, is sonmewhat favoring --
enbracing of a rule as opposed to sonme real truisnms here
t hat peopl e need to understand about what this rule is
about. And we do take exception to the way that this is
crafted. That it doesn't really ask the whol e questions
t hat we woul d ask.

But, you know, I'll part with this |ast
gquestion. MWhy is it that you're proposing to renove the
m ner operator responsibility to do dust sanpling six
times a year? And why is MSHA not bidding to take as
many sanples as the operators are taking now? |t says,

t he proposal still calls for m ne operators to take dust
sanples only the purpose is different, to verify that
their dust control plans will control the dust as
required. Then it also says MSHA al so intends to take
sanpl es for conpliance purposes at | east every two

nmont hs. W thout the cunbersone system of averaging, we
will not need as many sanples and will be able to
determ ne conpliance nore quickly and efficiently.
Singl e sanpl e determ nes nake it possible for MSHA

i nspectors to conduct nore spot check inspections.
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What's not stated in here is a couple things and

| just want to be clear to make sure I'mright on this.
The current proposal does have specific requirenents,
regul atory requirenents that conpliance has to be net.

For sections, the thought here is, where is it
in the newrule that I can find the specifics of the
requi renments for those dust standards? Sections or outby
areas. \Where specifically in the rule can | find that?

MR. THAXTON: For the sanpling?

MR. MAIN: For the conpliance of sections and
out by areas?

MR. THAXTON: As | stated earlier, Joe, during
the summary, the requirements for sanpling are in MSHA' s
i nspection procedures which are not part of the rule.
They're on the web site now as a draft for people to | ook
at in conjunction with the rule.

MR. MAIN: So those standards are no |onger in
the regul ations?

MR. THAXTON: There are no standards in the regs
because there is no operator requirenment for sanpling at
that point. The Agency does not wite standards -- the
conpliance sanpling is going to be taken -- that function
will be taken by the Agency.

MR. REYNOLDS: We nentioned this before, but the
Agency deci ded that the enforcenment procedures and
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policies should be in their inspection handbook. And

it's in Chapter 1 of the inspection handbook, which is
avai l able along with the proposed rule for people to | ook
at .

MR. MAIN:  Wich --

MR. REYNOLDS: And | think we've taken your --
and | think we understood it was your position that you
think this should be within the CFR text.

MR. MAIN:. We say that. | think we told the
panel very clearly that the last time in 2000, which
didn't get too nmuch of an ear.

Now, this policy which is subject to change, is
that correct? The policy on dust sanpling subject to
change wi t hout regul atory acti on.

MR. REYNOLDS: Again, it's in the inspection
handbook which the Agency coul d change, yes.

MR. MAIN: Yes, okay. And in that policy, as I
under stand, which is no guarantee, what MSHA plans to do
as far as sanpling is on sonme sections as little as three
sanples, three sanples a year, is that correct?

MR. THAXTON: As we showed in the presentation
this morning, Joe, in those scenarios, is that certain
MWs, if they qualify with | ow dust | evels, then they can
be ski pped every other binmonthly period. It doesn't nean
that you only get three a year. Each binonthly period
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stands on its own.

At this point we've also only projected that
about 10% of the current MMUs woul d qualify under that
program which is only about 80 MMUs t hroughout the
country at this tinme. Eighty out of 800.

MR. MAIN. But there is mning units that woul d
only have three -- by policy, three conpliance sanples a
year, is that correct?

MR. THAXTON: Only if each of the sanpl es that
we do collect neets the critical values that we' ve
stated. So each -- if we take one binmonthly period
sanple and it's | ow enough, then, yes, we would skip the
next. But if we conme back the next one and it's high,
they're back to every binonthly period.

So it's not necessarily if sonmebody skips one is
not only going to get three. They may skip one and get
four. They may skip two, they may skip three. Only the
very best ones are going to get to skip three in a year

MR. MAIN. The point I'mtrying to make is, just
so sonme mners understand this, sonme mners, probably
mners set in this room my wind up with only three
conpliance sanples on their section a year

MR. THAXTON: If they do, it will be on sections
t hat we have shown through sanpling as having very good
controls in place that result in conpliance at 95%
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confi dence.

MR. MAIN:. Okay. Wth regard to outby sanpling,
as | understand what MSHA clains they' re going to do,

t hey would do one sanple a year in outby areas, is that
correct?

MR. THAXTON: The proposed i nspection procedures
do call for us to sanple outby areas once a year.

MR. MAIN:. And with regard to the NIOSH criteria
document by the Federal Advisory Committee, and NI OSH
could dispute this if they want to, but it seens to ne
that the plan actions of sampling fall far, far short of
t hat recommended or anticipated by either of those two
recommendat i ons.

But it appears what we're going to do here is
determine a mner's exposure to unhealthy coal dust in
t hese outby areas and one sanple is taken a year.

Now, with regard to the questions here on how to
i nsure sanples --

MR. NI CHOLS: Joe, we have Qs and we have A's.

So | think these stand on their own.

MR. MAIN:. But the questions --

MR. NI CHOLS: We've got -- okay, but we've spent
alot of time at the |last four hearings and you' re going
to be at the next two hearings. W've got 25 mners
signed up --
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MR. MAI N: | under st and.

MR. NICHOLS: ~-- that 1'd like to hear from
And as soon as we can here, 1'd like to kind of nove on.

MR. MAIN: | know. And | think what m ners have
told us recently -- they really what to understand what
this rule does and, you know, | think there's sone real
concern here whether these questions ask -- but I'Il hold
those off and ask themlater. | want to do two quick
t hi ngs here.

One is, at the first hearing there was
di scussi ons about the dust fraud in the industry and
claims that the -- that those were rhetoric. And | just
want to clear the air that those are not rhetoric. And

just provide for the record --

MR. NI CHOLS: | don't renenber the rhetoric.
MR. MAI N: It was one of the witnesses fromthe
i ndustry that testified that -- | believe he used that

word. At |east that's what nmy nenory is.

MR. NI CHOLS: Yeah, but | hope |I've made it
clear that the Agency takes full credit for prosecuting
t hose.

MR. MAIN:. No, | didn't say that MSHA said it
was rhetoric. | want to make that clear. It was one of
t he witnesses.

And we do appreciate that action, Marvin. The
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action didn't have to be taken and we view MSHA' s policy

to reduce dust sanpling in coal mnes, that we've said
t hi ngs about that, but opened up the door for these kind
of activities to take place.

In any event, | want to put in the record a |ist
of crim nal cases that were prosecuted for fraudul ent
dust sanpling practices and these cane from your own
Agency. | received these sone tine back, in the sumrer
of "99. It's not even a total inclusive |ist.

And | did say in ny testinony that there was
about 160. After refining this list, actually there
appears to be about 200 -- | think 199 cases in total of
dust fraud. One was in Kentucky here by the way.

And | want to put that in the record. There is
a ton of conpanies, a ton of individuals here that have
been prosecuted for conducting fraudul ent dust sanpling.

And there was another case in particular which
was the Triangle case, which is -- which was prosecuted
by @ibner, that involves a sanpling conpany and a nunber
of m ne operators. And what is concerning about this,
when you | ook at the 200 that | nentioned doesn't even
get to the depths of the problem --

MR. REYNOLDS: Joe, could I clarify that you're
putting this in the record to show your support of MSHA
doing all the conpliance sanpling under the new proposal ?
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MR. MAIN. |I'mputting this in the record for a

nunber of reasons. Thank you for asking the question.

MR. REYNOLDS: | nean is that the purpose of it?

MR. MAIN: The purpose of it is to establish a
fact that we have had a mmjor problemin this industry
with fraudul ent dust sanmpling. Were operators have
tried to hide the dust that m ners were exposed to --

MR. REYNOLDS: Under the 2003 proposal MSHA
woul d be doing all the conpliance sanpling.

MR. MAIN:. The limted conpliance sanpling,
okay. Now this gets to a bigger point here. The
conpliance sanpl e proposed by MSHA doesn't do the trick
and | want to explain here.

But there was 33 conpanies -- and | won't take
the time now, but 33 conpanies was identified by this one
case. It's not part of the 200. But this thing is
wi despread, far beyond what these nunmbers show. That
there is people in conpanies that have been prosecuted
for violating that | aw and exposing m ners to dust
condi tions.

And the theory is, or where the regulations fall
short is that -- while the cat's away, the mce w |l
play. And if there isn't constant surveillance of that
dust in those mnes, verify any plan that you want, it
doesn't nmake any difference when MSHA's not there. |If
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you | ook at the thrust of what these cases tell you, the

dust control is not in place.

And in many of these mnes it was mners that
had no m ners representative to speak out.

MR. REYNOLDS: | have a question. 1Is the
| ogi cal that during sanpling the operators do sonething
different, is that what you're trying to tell us?

MR. MAIN:. Well, let me put it this way, | think
there's been a ton of mners cone here that recognize
t hat and hopefully you' ve heard --

MR. REYNOLDS: We've never gone through this
process but let's talk about the intent of the rule. The
intent of the rule was to require the operators to do al
t hose things that everybody says they do during sanpling,
all the time. | mean | think we've never gone down this
street, but the purpose of the rule is to inpose an
obligation on the operator to do everything that they do
when the sanpling is going one. Wich neans put all the
controls in place all the time on all shifts. And to
beef up the requirenments for the ventilation plan so that
t hey have to do that on every shift.

We' ve never tal ked about that. The sanpling --
| mean what we're hearing -- what we hear is that during
sanpling the operators take -- they do things that they
don't ordinarily do. And the purpose of the plan
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verification proposal is to nmake them do that on every

shift. To put all those requirenments in the ventilation
pl an and they have -- instead of sanpling, to go in and
make sure that the controls are there and that they're in
pl ace on every shift.

MR. MAIN. | think the point -- we're talking
about two different issues here and | et ne expl ain what
my issue is and what these court cases, crimnal cases,
has taught us. 1Is that when the sanplers are gone,
verify anything that you want, those controls are not in
pl ace. Line curtain is not put up, water pressure not
checked - -

MR. REYNOLDS: What |'m saying is, under the
pl an verification rule there would be -- the operator
woul d have to have those up all the tine. That would be
the focus of MSHA's enforcenent, making sure that
controls are there.

MR. MAIN: But you're m ssing my point here.
|"mtrying to explain to you, if you give ne just a
second, that the plan verification doesn't work in these
schemes. Verify the best plan that you want. \When you
wal k away fromthere the plans, as verified, are not
bei ng foll owed, okay? And what's happened is that m ners
are exposed to dust |levels and there needs to be a better
way to deal with that. The MSHA proposal on plan
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verification does not fix that problem And what does

fix the problem there's only one or two things that we
saw i s have an MSHA inspector there fulltime where you
have t hese wi despread kind of problems to identify, or
have a continuous nonitor there to nonitor -- build it as
tanper proof as you can to prevent those practices.
Because at the end of the day, we believe that that group
of mners is the nost harnmed here.

And that's one of the argunents that's been
rai sed for years about getting the continuous dust
nonitors in the mnes. Plan verification don't fix that
pr obl em

But I'Il introduce in the record the crim nal
cases and the cases from Tri angl e Research, which had a
| ot of conpanies involved as well.

One final thing and then I'Il get off of here.
Is | just want to read a section out of the law. Now
this is the legislative history on the Mne Act dealing
with respirators, which Congress soundly rejected as
bei ng used as an alternative to engi neering controls.
And this was what the original |anguage, which states
that basically this was a commttee report with regard to
that. This is on page -- I'Ill give you nmy book but this

MR. REYNOLDS: Okay, this would be in regard to
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substituting respirators for engineering controls?

MR. MAIN:. That's primarily what it says --

MR. REYNOLDS: Okay, and under the proposal
we' re tal king about suppl enenting and exhausting all
f easi bl e engi neering controls.

MR. MAIN:. A play of words, substitute or
exchange. In any event, Congress wouldn't let -- would
not allow to be done what you're trying to do in this
rule. But I'mgoing to read this.

The use of respirators. The conmttee expressly
prohi bits as a general policy the use of protection,
personal protective devices, including respirators, as a
substitute for environnmental control neasures. Both the
Public Health Service and the Bureau of M nes consider
such a device to be neither desirable or practical for
ri gorous physical operations involved in coal m ning.

Adm ttedly, certain types of respirators such as
those built with built-in air supplies were attached to a
source -- a filter -- fresh air commonly called supplied
air respirators can provide virtually 100% protection.
Use of this equipnent has been for emergency situation
for persons exposed to -- which have a rapid effect on
life or health after short periods. And for non-
enmer gency situations which control neasures or other
measures -- neans of mnimzing the exposure are not
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practical, the mechanical -- respirable filter

respirator, a nore conpact device, which m ght be used in
a coal mne situation, present special problens. The
medi cal testinony raised serious doubts as to the
abilities of the filter to trap the particulates and
respirabl e dust which cause pneunobconi osi s.

Secondly, the Department of Interior reported
the use of such devices significantly reduced the ability
of mners afflicted with pneunpconi osis to breathe.

The ability of air to pass through the filter
decreases with the increase of contam nates. There is a
resulting possibility that the worker will renove the
filter and not replace it, thereby negating the
protection he's been provided.

In the case of supplied air respirators, the
possi bility of carbon nonoxide going into the supply line
al so cannot be -- the record denonstrates that there are
extrenme difficulties in obtaining cooperation from
wor kers aski ng about personal protective equi pment.

It should also be noted that with regard to
respirators and sim |l ar devices, a conprehensive
mai nt enance problemis necessary to keep them effective.

Unli ke the mners' health and safety goggles,
respiratory protection equi pnent may be defective,
al t hough there's no obvious external indication.
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Respiratory equi pnent requires careful fitting and there

must be a continuous technical effect to clean,
i nspecti on and mai nt enance.

Accordingly, it is the view of the conmttee
that this type of equi pnment cannot be used as a
substitute for environnmental control neasures but rather
shoul d be used only in those specialized occasions -- or
capabl e situations specifically authorized in the bill.

And | think it's pretty well straightforward on
that. And when you say that, gee, we're going to |let
t hem get out of putting engineering and adm nistrative
controls on respirators, call it anything you want. It
does what Congress prohibited under the M ne Act. Thank
you very nuch

MR. NICHOLS: AlIl right, thank you, Joe. Let's
take a ten mnute break and then we'll pick up with Linda
Chapman.

(OFf the record.)

MR. NI CHOLS: Okay, our next presenter wll be
Li nda Chapnan.

Hey, back in the back there, could you close
that door and if you need to tal k, how about stepping
out si de.

Ckay, Linda, go ahead.

MS. CHAPMAN: Thank you. M nane is Linda
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Chapman, C-H A-P-MA-N. M husband' s nane was Carson

Chapman, better known as Bear.

| was at the nmeeting in Charleston a week ago
and addressed the panel. They was graci ous enough to be
patient with me while | talked to you and | thank you for
t hat .

But since we net here and there a week ago,
there's 32 new widows. That's how devastating this
di sease is. Every six hours we |ose a new m ner and
there's a new w dow.

|'ve been hearing a | ot about this continuous
monitor that the mners are really excited about and what
they think that it will do for them

| was told that what is maybe really the issue
is the cost of these nmonitors. And that this nonitor
could run as high as $7,000 a unit, per mner. Let's
| ook at the cost of this disease for just a mnute, from
my perspective, fromny |evel.

Now, the last ten years of this disease that ny
husband endured, believe it or not the cost -- the
medi cal cost went over $1 million. Now, a |lot of us
woul d think now that's just ridiculous, there's no way.
But it does.

| can give you another exanple. A mner by the
name of M ke Self died at the age of 51 years old. A
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lung transplant that failed. Wat did that |ung

transplant cost? Mke got in a helicopter going back to
Pittsburgh because he was in trouble. His |ungs was
filling. Even the new lung failed. Wat was the cost?

| f each miner's disease has a nedical cost of $1
mllion, that would buy 143 units. That would buy 143
units a $7,000 a pop.

If we [ost 32 mners since |ast week when we net
in Charl eston, that would purchase -- if their cost went
to an average of $1 million in medical cost for each
m ner that died, that would buy over 4500 units. And we
coul d nmeasure the dust. W would know whet her they were
safe in the air qualities that they were breathing.

If we only check one tinme, one sanple, to cut
out all this averaging, | don't think we're going to save
m ners' lives doing that. You know, | heard that if they
woul d save 42 mners |lives, and | think, Bob, you said
that's not much. | think that's a lot, to save 42 m ners
lives. So 42 other wonen don't have to wal k the wal k |
wal k every day.

| just told you a little bit about the medical
cost. Once this mner contracts this disease and he's
been di agnosed, one of the first things he does, he files
a claim And there a new battle begins. A new cost
factor is figured in. Admnistrative |aw judges, |aw
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firms, doctors being hired to say the m ner doesn't even

have the di sease. The bounty on a mner right now, I

call it a bounty because |I've been through this process

for ten years. \When that conpany sends that m ner to one

of his hired doctors, it's $500 a pop. And he's paid to

tell that coal conpany that m ner doesn't have this

di sease. And this is a practice that goes on every day.
Every day.

On March the 6th, '96, the conpany sent ny
husband to their doctor. And | took a day off from work
and took him W got there and the doctor says, you
know, | think your husband is in congestive heart
failure, I won't exam ne himtoday. And | said, what?
He said | won't exam ne your husband today. As a matter
of fact, | think he needs to see his heart doctor.

And Carson's heart doctor happened to be in the
sane nedi cal building, so we just went straight upstairs

and did that. That doctor called this doctor back and

said, listen, he's in sone congestion but you need to go
ahead and do your test. He'll be okay, you can do your
test. He refused. He says | won't do the test. | don't
think 1"Il get the results that | need to get.

And then |ater when we went to court before an
adm nistrative |law judge, there was a 72 page report on
where he exam ned ny husband that day.
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So then | had to get busy and prove that he

didn't even exam ne ny husband, which | was able to do
that. Had this doctor disqualified. But he got paid to
exam ne ny husband for an exanm nation that never even
took place. That's what we face every day out there.

Eight to ten year battle is what the average
coal mner will fight the systemto try to get benefits
once he's been diagnosed with this disease. Wat's the
cost factor in that?

And after an eight to ten year battle, 7% are
awarded their noney. Do you know what usually happens
before that 7% are awarded? He dies.

And then by the | aw t hat Reagan passed in '81,
the widow starts all over, proving again that her husband
had the di sease. They won't go off of his proof. She
has to go back to court. There's the cost.

And her battle, if she can live | ong enough, is
eight to ten years. She's not successful. The mner's
not successful in court. Because the Labor Departnent
says we can't hire | awers.

If you can't hire a | awer, he's not going to
represent you. | went before an adm nistrative |aw
j udge, asked ny husband six nonths before he died,
where's your representation, M. Chapnman? He says, we
can't get representation. He says | find that hard to
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bel i eve.

What world is he living in? He's an
adm ni strative |aw judge, he sets there every day | ooking
at mners that don't have representation. Do they think
we're in it just for the fun of it? Wat's the cost
t here?

| fight a law firm 243 strong. That's how many
lawers is in the law firmthat the coal conpany that
fights me every day has on their side. And | go to court
wi t hout representation. There's only 16 | awers taking
federal black lung cases in the United States. Did you
know t hat ?

You know, we've been talking about a | ot of
nunbers here today. Sixteen |awers. If you had 1500
| awyers die a year -- or mners die in a year fromthis
di sease, how many of them are actually being represented?

How many is actually going to fight for then? Nobody.

Two nights after ny husband passed away, we
didn't go to the funeral home because he'd been sent off
for an autopsy. You're usually at the funeral honme the
second night. \Wen they finally brought him back, we
went to the funeral hone that night -- the night before I
was crying, | couldn't sleep. And | had a little nephew
who's three years old. He cone up and he patted ny arm
and he said, it will be all right. Aunt Linda, it wll
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be all right. And | picked himup and | hugged hi m and
said, no, honey, | |ost ny bear.

Now I didn't know the inpact | was having on
that young child when | said that. The next night when
we went to the funeral home, ny nomtapped ne on the
shoul der. | was standing up by the casket. M nmom
t apped nme on the shoul der and he said | ook back there.
And | turned around and Sam was com ng through the back
door dragging his favorite teddy bear. He brought it up

front and he said, Aunt Linda, you can have ny bear, you
don't have to be sad any nore.

Now here was a child three years old was |iving
the scripture where it tells us to take up the cause of
the wi dow and confort her. That little child was doing
t hat .

And you all have an opportunity to fix sonme of
these rules. You don't |ower -- or higher the nunbers
up. You go |lower. Keep them safe so there won't be any
nore w dows.

| know a man by the name of Charlie Harman
He's a businessman in our town. Charlie was in Wrld War
Il and he told ne of an incident where he was trapped
behind eneny lines. His whole conpany had been
sl aughtered. And he said when he heard the first mssile
comng froman air strike, he said he only had tine to
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say three words of prayer, Please, God, no.

VWhen the shock fromthe shell hit him he said
he doesn't renmenber how far he was thrown through the
air. But he survived that attack. 173 of his conrades
did not. Seventy-one nore died |ater.

And the point Charlie was nmaking with ne was,
that was World War 11 and they were killed by friendly
fire. Sonething we didn't hear of back then. Friendly
fire was sonmet hing that we becane known to us during the
Vi et nam war .

The reason | bring this point up is, it's your
job to keep these nen safe. And | think you try very
hard. | really do. | think you're trying to be true to
what you do. But | think if you start |owering the bar,
are you going to be killing men? WIIl it be friendly
fire on your part? You know, ask yourself that.

| do think we're trying to save |lives here. |
really do. But we need a continuous nonitor going so
that the nunmbers can't be fixed and they can't be
falsified. Because that's what the operators do. And
they' re | ooking for | oopholes. They constantly | ook for
| oophol es, how they can get around the standards that
you're setting.

And | think this new rule, this one sanple rule,
is exactly what that is. It's a |oophole. And we can't
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afford to |l ose any nore niners.

You know, when our birthdays cone around, ny
husband and I we would really make that a special day for

each other. You know, a nice dinner, a gift, a card. He

woul d get ne roses, maybe a box of candy. | mss that.
| really do. And | mss it alot. | shouldn't maybe,
but I do, I miss it. And | mss doing things for him

The m ner that dies fromthis disease, it's a

horrible death. It's not quick and sudden and peaceful.
It's horrendous. It's like living your life with a sock

in your mouth and a cl othespin over your nose. There's
no quality of life.

Today is ny birthday. There will be no roses,
there will be no special dinner. There will be no card.

So then |I'd have to ask the question, what's ny
cost? How do | neasure ny cost of | oss?

| just beseech you, you know, just keep those
rules stiff. Keep these operators neasured. Don't |et
them pull the wool over anybody's eyes. You know, they
do trick you, they do pull the wool, they do find the
| oopholes. But the bottomline is, they' re not fooling
anybody. The mners are still dying.

You tell us if the levels are 2.0 ng that we're
cutting it back, we're saving lives. The mners are
still dying. N OSH knows that, that's why they're saying
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maybe we ought to go |lower. You know that, too, the

nunbers are there.

| don't see how | could say anything nore to get

my point across, | really don't. |It's a cost -- | know
you can't neasure cost. | mean | gave you sone nmeasures
here today but you really can't measure the cost. Thank
you.

MS. NI CHOLS: Thank you, Linda. Bob Cox?
MR. COX: M proper nane is Robert Cox, but

living in a small town everybody calls ne Bob. | guess
because that -- you know, if you get m xed up and spel
it backwards, it's still okay.

But anyways, ny concern here today, being a 35
year underground coal mner, doing that every day of ny
life for 35 years, as well as representing the men | work
with at the mnes, the six mnes that |I've worked at in
my long career has taught me one thing about coal m ning
underground. You don't do anything before you weigh the
cost. You don't flip the switch just to see if the
light's going to conme on.

Once you flip that switch, if that |ight does
come on or don't come on, it can set off a reaction that
cannot be stopped by no one. And a |ot of tinmes coal
dust is involved in what |I'mtal king about, stuff of that
nat ure.
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|"ve watched a | ot of ny friends and nei ghbors

die with years fromblack lung as this |ady previously
noted. And it's not a pretty sight. And | think
probably sonme of you all have seen it. |[If you cone from
m ning comrunities, nost people that's involved in mning
cones frommning comunities or famlies that was

i nvol ved in mning.

And | appreciate you all's concern about the
safety of the mner. You all are about all we have got
to keep us alive. | worked for 35 years knowi ng every
day that | mght die at any mnute. And that's a
terrible burden on you. But it's still in the back of ny
m nd where | mght die fromrelated causes al so.

But | still don't want to see any nore of ny
friends and neighbors do it. And that's why | travel ed
sone 200 mles today. | live down in western Kentucky, a
little town called Beaver Dam a little m ning comunity,
next to Muhl enburg County, it's Chio County where | |ive.

But | can't for the life of ne -- you know, |
consi der nyself nodern and | don't fight all the changes.

Especially if they're for the good. But | can't inagine
raising the dust |limt in the mnes and that being good.
Because the first thing that hits ny mnd is, even
out side of black lung, you' ve got fires, you've got
expl osi ons, everything is related to coal dust in a coal
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And when you tal k about putting an Airstream
hel met on soneone, | never even seen one of them And |
heard people talk about themand | was at the hearing in
Evansville the other day and | heard a little about that.

| mean to ne that's | ooking backwards. You need to
elimnate the problem not try to | eave the problemthere
and work within it. That would be |ike putting a deep
sea diving outfit on a baby to give it a bath. Just
don't put so nuch water in the pan, you know.

The sanme way about the coal dust. Just don't
put so nuch dust in the mnes. That way you don't have
to put a helnmet on sonebody like they're fixing to play
football or sonething.

And, you know, just taking sinple terns |ike
that. Because that nay be the reason I'mstill alive to
be here today, too.

Always, like | said, before | do anything I
al ways think about, well, what's this going to cost?
What's this going to do? You know, and that's why |
really want to inpress upon you all is to really
consi der, you know, what you're |ooking at, what you're
going to do here.

Just like on the single sanple thing there,
wel |, you know what, that sounds real good. You know,
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just going to do it one time and it's going to elimnate

all this stuff and everything and we won't have to do it
four or five times. That sounds real good, you know.

But it's not. Because I'lIl tell you why. They only have
to worry about it one day then. They can be good one day
and conply and they're all right. They're home free for
a long tine.

The way it is now, it's not perfect now  But
you've still got some things in place. And by the way, |
have traveled with many, many inspectors over ny 35 years
and been a m ne exam ner nyself, that's what |'ve done

the | ast 16, 18 years, been a nine examner. Traveled

with the inspectors. |[|'ve been trained in dust sanpling
and |"'mcertified to do dust sanmpling and -- generally
speaki ng, you know. |It's changing every day, getting

above nme even now on all this.

But doing the single sanple, | want you all to
really think on that hard and everything because | don't
see that as being a plus to the mners. And, you know,
it's the little things |ike the mner has the right to be
present when the inspector is making his inspections and
this, that and the other. It shouldn't be that he has
the right, it should be that he has a responsibility to
be there. Because you're tal king about peoples' lives
and safety and health and the whol e deal, you know. W
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don't want to cut out anything that -- people being

involved in the process at the mnes. There's enough
things at the mnes that's not known now that's killing
peopl e every day.

And | don't very, very much about it at all, but
t hat personal continuous sanpler that |'ve heard you
tal ki ng about, seen pictures of, | believe really ought
to let themget that thing refined and really do the job
and | really believe that that could be a benefit to
everybody in the future. Not only the m ners, the
oper at or s.

" m sure, you know, operators don't want to have
to fight this battle every day over this dust and over
these laws and all this. And we need to run our m nes.

But my goodness, we've got so few coal mners
any nore, less than 100,000 they tell nme. And a whole
| ot less than that even working. That's counting
supervi si on, managenent, everything. You could get them
all at a NASCAR race, every one of them

But the inportance of them-- | say that, you
know, because they're inportant. Look what they produce.

Look what they provide for Anerica, 50 sonme percent of
t he power.

And they're worth taking care of. And, you

know, we've got to have the industry but we've got to
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have the people to work within the industry, too.

And then nmy concern is that you all will take
all this in consideration and don't do anything, you
know, to get something changed too quick before you know
what the reaction mght be. |If there is a better way out

there, then look at it. Don't flip that switch too

qui ck.

And, Gentlenen, | thank you for your tine.

MR. NI CHOLS: Thank you, Bob. David Jones.

MR. JONES: Good norning, |I'm David Jones.
That's J-O-N-E-S. | haven't changed it. | wote down a

few things | wanted to say.

You know, | strongly urge this panel to
reconsider this proposed rule. And it's been several
years since |'ve worked in the coal mnes. And to allow
the coal conpanies to raise dust levels in mnes wll
kill nore mners.

M ners get black lung and many die. | know
bl ack lung kills because it's near and dear to ny heart.

| lost ny father when he was 49 years old. And | urge
you to scrap this proposed rule. And, you know, this
ki nd of sounds like this is corporate greed versus the
coal mners' needs is what it sounds like to ne. Thank
you.

MR. NI CHOLS: Thank you. Tom Sweeten.
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MR. SWEETEN: Good norning again, M. Nichols.

MR. NI CHOLS: Good norni ng.

MR. SWEETEN: Panel. M nane is Tom Sweeten, S-
WE-E-T-E-N. And | represent Local Union 1545 of the
United M ne Workers.

| thank you again for the opportunity to speak

to you. | was in Evansville and as | nentioned in
Evansville, | wasn't fully up on the issues of this and
|"'mstill not fully up on it. | had nentioned that we

had a mat hematician here and after reading this, it |ooks
i ke you may have had a few statisticians stuck in a room
with him too, because there's a |lot of mathematics and
statistics in there that I'"'mnot really qualified to
comment on.

So I'lIl hold npost of nmy coments to how | fee
about this rule, and I think I mde that clear the | ast
time. But again |I'd say that | think this rule should be
-- shouldn't be inplenented until sonme nore input is

given fromthe coal mners thensel ves.

My comments come fromnyself. M. Miinis a
real good friend of mne, but I'"'ma free thinker and I
formnmy own opinions on this. | wasn't influenced by

anyone in the Union or MSHA or managenment or anything, it
was just on ne.
The math formulas m ght as well have been
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written in sandscript as far as | was concerned. | don't

know where it goes up to 8% | don't know if it stays at
2.0 or 2.33. | know what has been -- the testinony
that's been given. | do know that it says when you have
to go to the PAPRs, that it will -- it has to be as a
result of increased dust, or that would be ny
under st andi ng of it.

|"mstill confused, as | said before. Marvin
menti oned about -- when | nentioned | was confused about
the mat hematics and the figures and everything, he said
t hat when Bob Thaxton gave his speech or his
presentation, that that clarified it for him Wll,
Marvin's heard this presentation I know three tinmes and
probably nore than that. Not in a public hearing but by
having it explained by M. Thaxton and ot her people from
his office.

But 99% of the people, the mners that this
effected, won't hear M. Thaxton's speech. 1've heard it
and | read his handout and | still don't understand it.
And | think that this strengthened what ny stand was,
that this rule is not understandable by the regul ar coal
m ner, the reqgular safety comm tteeman or the mners
representative.

Because, as Marvin said, he had to have this
expl ai ned by M. Thaxton in order to understand it. And
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again, M. Thaxton's not going to get to explain this to

nost of these people.

| guess even by reading this proposal that
econom cs is an underlying issue. | think George at the
end there, | think one of the questions he asked M. Min

probably reinforced ny feeling of that.

Well, | don't have to have econom cs expl ai ned
to nme, Folks. | was laid off July the 8th of 2001 and I
ain't worked a day in a coal mne since. In twelve days,

they're closing ny m ne down. So | understand econoni cs.

Consolidation Coal is one of the |argest coa
conpanies in the United States. And they didn't close
that m ne because of anything in the Act or anything in
30 CFR. They've never said that they was closing that
m ne for having to obey the regulations and laws. It was
a downturn in the econony and it was because that they
weren't being profitable at that mne. And we did
everything we could to nmake it profitable. But it was
just a downturn of the econony. It wasn't because of the
| aws or anything el se.

As | said before, I1'd like to comment quite a
bit on the use of these PAPRs or P-A-P-Rs, what we cal
Airstream hel nets, because |'ve used them There's a
couple of us in here that's used them And what the
result would be if this part of the rule is enacted, and
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then after that |I've got sone questions when | get done,

a couple questions, that | couldn't glean out of this.

On page 10787, paragraph 3, and | assune this is
in the preanble, and |I quote here, Under the proposed
rule if a ventilation plan cannot be verified using al
f easi bl e engi neering or environnental controls, the nine
operator may be permtted to use either powered air-
purifying respirators, PAPRs, or verifiable
adm ni strative controls, or a conbination of both, as a
suppl emental neans of control. And then it says see
section Ill1.D. Hi erarchy of Dust Controls. MSHA may,
under certain conditions, approve such use only after the
Adm ni strator for Coal Mne Safety and Heal th has
determ ned that all feasible engineering or environnental
controls have been adopted in the ventilation plan, but
m ners continue to be at risk of overexposure.

Now, again, that's where I would base ny fact --
my feelings that overexposure woul d probably nean over
2.0 or 2.3 ny.

And | believe this is directly against the Act.

Now, this will have to be hash out sonmewhere el se
besi des here. And no where in here did | read, and |
haven't read word for word, but |I've gone over it and
haven't had anything specifically said to nme that says 3,
4, 5, 8 ng. But | think that it's inplied and that's one
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of the exanpl es.

I n anot her statenent in the preanble regarding
the frequency of outby sanpling, the justification for
only sanpling the outby areas once per year is that if
you have a | ower concentration of respirable dust at the
face, it nakes sense that you're going to have a | ower
concentration of respirable -- and by the way, float
dust, on the outby areas, if it's reduced in the source.

Then the concentration may go up and require the
use of PAPRs but no nention is made of increasing the
outby testing. It would seem-- and let's use the --
let's use a 4.0 ng standard. Let's say that your
respirable dust went up to 4.0 ng, by the thinking in the
preanbl e then your outby float dust and respirabl e dust
woul d have to also go up. That's the thinking fromthe
pr eanbl e.

So | don't understand why if there's a use of
PAPRs in here, at |east you don't increase the use of
outby testing. Either managenent or the operator or
MSHA. It seens to nme like there's a conflict in there.

Al so on page 10787, and this is a second quote
fromthis page, it's the paragraph after that -- or it's
in the sane paragraph. District nmanagers may al so
approve the use of supplenental controls for limted
periods of time when unusual or intermttent adverse
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conditions can result in mners not being fully protected

by the approved dust control plan.

Let me interrupt nyself here just a m nute.
VWhat is the limted anount of tinme there?

MR. THAXTON: Thirty days?

MR. SWEETEN: Pardon ne?

MR. THAXTON: The regul ati on says no nore than
30 days.

MR. SWEETEN: Thirty days, okay. | interpret
this to nean that the District manager has the discretion
to -- and without comment fromthe representative of the
m ner, no comment fromthe mner?

MR. THAXTON: It would be part of the operator's
plan that's submtted, which the mners' rep does have
the option to submt comrents when that plan is being
revi ewed for approval.

MR. SWEETEN: So then they would -- they woul d
have to submt a plan, it wouldn't just be to go to,
let's say, JimQOaks in District 8 and say, M. Qaks,
we're com ng up on an anomaly and we will need 30 days to
get through this?

MR. THAXTON: No, they have to spell out in
their plan and have that supplenentary control --
suppl enmental controls spelled out in their plan and how
they're going to use them where they' re going to be
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used. And like | said then, they would only be able to

use them for a maxi mum of 30 days wi thout --

MR. SWEETEN: Where is this stated?

MR. REYNOLDS: It's actually in the part of the
rule that would be in the 75 CFR

MR. SWEETEN. Ckay, | can find it. [It's not in
t he preanbl e then.

Ckay, as it's in the plans now, and there's been
numerous -- as a matter of fact, the standard operating
procedure for some districts, that they say they cannot
mai ntain their air velocity and their quantity on the
| ongwal | face until they achieve a major roof fall or a
certain amunt of distance has been gone. Let's say 1 to
5 or -- | don't even know what each plan specifies.

And then they are not -- until that's achieved
after the initial start up of a longwall, they're not
responsible to carry -- let's say if you have to have 300
feet velocity and they're not under any kind of quantity
for that period until they get a fall. WII the PAPR

pl an be the sanme way then?

Let's say -- and | don't see anything in here
and, again, | haven't read the rule, | apol ogize for
that, | didn't find it. But let's say that it's just in

the ventilation plan and we have a right to comment on

it, that it's in the ventilation plan that for the first
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250 to 500 feet or until a major roof fall has occurred,

then PAPRs will be worn, regardless of what the dust
tests have shown for.

MR. THAXTON: If |I'm understandi ng what you're
aski ng, when you first start out a |ongwall panel, there
are going to be sufficient -- there are going to be
certain engineering controls that have to be present.

From previous practice, the District wll
under stand what's conmon or what's useful in their area
for that particular mne. Those controls wll be
required to be in place. The operator can also submt
that I'munable to assure that the ventilating air
current is going to go conpletely across the face and do
what | want it to do because | don't have a fall yet.
Until | get that first fall, | can't assure that.

| want to use powered air-purifying respirators
as a supplenment for the beginning of this panel until I
get ny first fall. That would all be included in the
proposed plan. The mners' rep would have the
opportunity to submt comments in relation to that during
the review by the Agency.

MR. SWEETEN:. Ckay, why |I'm bringing this up,
because before when it said that PAPRs would only be
approved after the Adm nistrator, after it went to the
Adm ni strator, and now we've changed it to where the
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District manager can do it and it doesn't have to go any

hi gher than that.

MR. THAXTON: You're |l ooking at two different
situations. Supplenental controls for Iess than 30 days
is not sonething where we're saying that we've exhausted
all feasible engineering controls. This is a short
duration exposure that we're trying to put sonething el se
in to account for that short term exposure.

When they have to go through the Adm nistrator,
that's when an operator has exhausted all feasible
engi neering controls. There are no nmethods available to
themto maintain that entity. And at that point, the
eval uation is made by the Agency and it goes to the
Adm ni strator for Coal Mnes. So the operator cannot
utilize that supplenmental control programfor nore than
30 days wi thout exhausting all feasible engineering

controls and putting it as a permanent fixture in the

pl an.

MR. SWEETEN: But it could be used nmultiple
times. I1'msaying the multiple time would be each start
up of a longwall until you get a mpjor roof fall. But

what if that's over 30 days? And that's possible to be
over 30 days.
MR. THAXTON: If it's over 30 days the operator

has to resubmit a plan that spells out the respirator
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protection program and stipulating that the Agency would

have to determ ne that they have exhausted all feasible
engi neering controls.

If there are other controls that the Agency
t hi nks woul d be applicable to reduce the exposure, the
operator would be forced to do that before they woul d be
approved.

MR. SWEETEN: |'m not understandi ng here. Maybe
"' m not phrasing this right. If you put it in the plan
and you just nentioned you could, that PAPRs will be
required -- | nmean -- this is a scenario, this isn't
witten in stone. And this plan says PAPRs will be worn
until you get your first roof fall or -- and there's a
footage in there also, let's say 500 foot, if you don't
get attain the first roof fall of 500 feet within 30
days, then they have to resubmt that? Because it's
already in their ventilation plan that it gives -- it
doesn't give atime limt, it gives an event.

MR. THAXTON: But the use of suppl enental
controls wi thout exhausting feasible engineering controls
is only permtted for 30 days. After that point the
regul ation requires that the operator has to go through
verification of the plan, establishing that all feasible
engi neering controls have been put in place before they
woul d be all owed the use of PAPRs or administrative
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controls to gain conpliance.

MR. SWEETEN:. So that --

MR. THAXTON: That's under -- | mean there's two
sections that you need to look at in the reg itself.

70. 209 under the proposed rules and 70.212, both go to
suppl enmentary controls, when they can be used and how
t hey can be used.

MR. SWEETEN: Ckay, thank you. So then even
though it is in the approved ventilation plan, the m ner
has a chance to look at it. |If there's any coments or
anyt hing, PAPRs are approved till, like |I said, an event
as opposed to a tine line. It doesn't matter if that
event isn't reached in 30 days, they still are -- they
still -- PAPRs still can't be used on that face then?

MR. THAXTON: Yes. For only 30 days, period,
that's it. That's witten actually in the reg itself.

MR. SWEETEN: | shouldn't have interrupted
mysel f. One thing, and the supplenents -- or like the
suppl enments on a plan like that, if your air goes out on
your belt and sone m nes do. Moist of themw th [ongwalls
will bring the air in the belt, but sonme of them go out.

That's also going to increase your dust in the outby
area, especially at your transfer points and at your
regul ators and everything, where people have to work on
the belt |line and everything. Having that outby areas

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

122
tested once a year is just -- | disagree whol eheartedly

with that.

MR. NI EWADOMSKI: Can | just make a comment ?
That right now all outby areas that's not within 200 feet
of the face are 2.0 ng. | believe that the belt air
provision requires it to be nmaintained at 1.0 ng, which
is much nmore stringent than we currently have. And
there's no nore limt -- you know, for exanple, right now
if it's outby 200 feet, it's 2.0 ng. And it doesn't
matter now, we're going to be requiring from11.0 ng for
cubic neter as the standards --

MR. SWEETEN: |If you don't test it but once a
year, how are you going to knowit's 1.0 ng?

MR. THAXTON: Well, we're going to be checking
it. And of course that -- so -- well, we realize now if
intake air is used on the belt, belt intake air is used
for -- intake air is part of the MMJ. It's sanpled each

time we sanple the MM, if that's the case.

MR. SWEETEN: |'m cogni zant of that but | didn't
say that.

MR. THAXTON: Qutby -- and you're saying if the
air is going out the belt line --

MR. SWEETEN: Correct.
MR. THAXTON: -- as exhausting as opposed to

intaking, and that's true. Under the current procedures
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that are proposed in our inspections, we would only take

sanpl es outby once a year.

However, if the data that has been presented and
avai l able to us since we've had these regulations in --

t he dust sanples, does not show i nspections in the outby
areas, if you have data that indicates that there is
goi ng to be higher concentrations in certain areas outby,
then | encourage you to submt that information to the
comrittee so that it can be reviewed and determ ned

whet her there's

-- adjustnments need to be made.

MR. SWEETEN:. How am | going to get data wi thout
a dust --

MR. THAXTON: The current data, we -- | nean the
operators are required to sanple outby areas that are
desi gnated areas six times a year. MSHA al so sanpl es
once a year currently.

Like | said, we've reviewed the data for the
| ast -- since 1981 on | ooking back and sanpling results.

Most recently we've | ooked at 2002 as the | atest data
avai l able. We do not see high dust concentrations being
shown in outby areas on operator or MSHA sanpl es
collected. That's the basis of part of our determ nation
on the frequency of sanpling that's needed.

I f you have information that woul d, you know,
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show ot herwi se, like |I said, | would encourage you to
bring that to the committee in witten form so that you
have it to present it to us.

MR. SVWEETEN: | don't have the information, of
course, because right now supposedly we're on a 2.0 ny
rule. However, if other people are right on this and we
go up to 5, 6, 7, 8 ny, like |I said before, conmmon sense
is going to tell you if you're that nmuch on respirable
dust, your float dust is going to follow. And we're not
going to have the data because there is going to be
sanpling once a year.

| mean you're asking ne to conpare apples and
oranges here. You're asking ne to give you data under a
2.0 my rule when we're going to be under raised
mlligrams, if this is correct. If what we say is
correct, | mean | can't give you any data when we're
under a 2.0 ng rule on a 6.0 ng, what's going to happen
on that. There's just no way | can do it. And you're
not going to collect your data except one tine per year.

MR. NI EW ADOMSKI :  The operator -- there is no
change in the provision that requires an operator to
establish designated areas outby, to maintain those
desi gnators -- designated areas at or bel ow the
appl i cabl e standard. He has to identify the controls
you're going to be using. W're not raising any
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standards. He's going to have to control |evels outby.

MR. SWEETEN: Ckay, | think we've about got that
poor old horse on his knees now, so we'll quit that.

MR. NICHOLS: Do you think we can keep hi m down
t here?

MR. SWEETEN: | believe he's wanting a drink.
And I'mjust going to hit on this just a little bit on
the outby and like I nentioned before, if you do increase
your float dust on the outby areas, it's been shown
t hrough tests at -- or a denonstration at the Acadeny at
Beckl ey and of course by a disaster down in Al abanma that
killed 13 mners, that any increase in float coal dust is
definitely, definitely hazardous to the health of the
m ners and to the property of the nm ne.

M. Main and even this rule has gone ahead and
they're -- everyone, and nyself included, advocating the
use of the PDMs, the personal dust nonitors. And | am
too. | know that in the question, and | don't have it
with ne the question and answer sheet that you handed out
this time, it was nmentioned that the cost was forbidding.

And | believe it was fromseven to fifteen thousand
dollars, that's on the back there. Per unit.

| don't think cost was a figure -- was a factor
when we went into our SESRs and MSHA required every
person there to carry an SESR or in ny case, at the m ne
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| worked at, we had a storage plan. | can't dispute the

figures that it's seven to -- | nean the research cost
and everything else. | would |like to see the use of the
PDM | think there was another thing nentioned in there
and correct me if I'mwong, but | believe it was --
you're wanting to get on with this and to protect the
m ner. But we've been kind of hashing this out for a
good while. So | believe -- | don't know when this would
be ready. | think someone said probably by Septenber to
have a working nodel of this. Now, | don't knowif it's
in production or not. But again, |I'd advocate the use of
the PDMs strongly to detect how nmuch dust that we all are
br eat hi ng.

| don't need a PDMto tell me when | |eave for
vacati on on a Saturday and by Tuesday |I'mstill -- pardon
me for being indelicate, but blow ng my nose and hacking

up coal dust for three to four days and it gets in the

corner of your eyes for three or four days. | don't have
to be a -- have a degree in nedical science to know that
|"mgetting a | ot of dust down there, Folks. | don't
have to have a PDMto tell ne that. But | do have to

have a PDMto inplenment and enforce the | aws.

| believe in the Act. It's helped me quite a
bit. | filed numerous 105(c)s and 103(g)s under the Act
when | felt that was required. | just got done with a
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103(g) that went all the way to the Solicitor's office.

MSHA can sol ve -- other coal conpanies disagreed
t hat you should have two escapeways in the coal m ne.
Even if that mne is idle. | wote a 103(g) on it and
the Solicitor's office, by using the Act and by the | aw,
determ ned that, yes, that was correct. So | believe in
it.

| believe that this rule changes the Act. And I
don't like to see it changed. [It's not perfect but it's
all we've got now and it's worked for me quite a bit.

It's kept ny job.

This will probably go to court if it's
determ ned and that will be between attorneys and the
Solicitor's office and | definitely don't want to get in
the m ddl e of that any nore.

On the PAPRs, one other time, and | brought this
up in Evansville, but | think it's inmportant enough to
bring it up again. As | said earlier in this
presentation, | am a past PAPR user. It sounds kind of
like I"ma drug addict or sonething, but I'ma past PAPR
user and I'"'mtrying to quit now. But | nentioned they
hurt your neck. They are terribly unconfortable.

We have a | ot of weight on our heads anyhow
because of the hard hat and the hearing protection and
your light. And again, you can't wear -- and under the
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new ones maybe you can, but on ours -- naybe the

gentl eman from NI OSH coul d comment, can you wear ear

protection with these? Can you wear the muffs along with

t he plugs?
MR. HEARL: " m not sure.
MR. SWEETEN: | don't know on the newer -- |

know we couldn't. And see, in there, under the new --
the previous hearing regs, we have sone m ners that have
to wear dual ear protection to stay in conpliance because
of their test and they have hearing damage. And it is
required that they wear -- so here we go, we've got a
PAPR on and now we've got plugs in and we don't have

t his.

And | will add that that PAPR does magnify
sound. It condenses it in there and it does magnify
sound. So, you know, this is kind of going against
itself right there.

They fog up of course, even the spray doesn't
work on them They're unsanitary. As | mentioned, you
m ght have four on a section. W change out at the face.

If a guy does -- is able to go change his filter up at
the work station and clean them out, they just use spray.
And if soneone has perspiration or sone kind of cut or

open sore on his face, the other guy has to put it on
right over it. The threat of hepatitis and things |ike
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that's pretty bad. The filters plug up. |If you're in a

heavy dust atnosphere -- now | know that | can get 20.0
mg of dust in a shot. And then if | took a test | still
woul dn't be over 2.0 ng. A lot of tinmes that filter wll
grab that. It also gets noisture in there and it plugs
them up, nekes it hard to breathe. The face shelf gets
dirty. You try to wipe themoff, you can't see.
So |'ve got a proposition for you guys. You're
going to go to Birm ngham and you're going to go to
Col orado | think, two nore nmeetings, is that correct?
When you're setting up there listen, put a PAPR

on and set the whole tinme. Just put one on and use the

air. Every once in a while have sonebody conme by and
throw a little coal dust on the front of it. Try to
comruni cate, as close as we are here, with me -- well, |

won't be in Birm ngham but with the person at the desk.

Take that filter and stop it up to 50%
efficiency because that's what you're going to have after
about four hours. Now I don't have any math or
statistics to back that up but I'd say that's probably
what it is.

And then when you're setting here and
everyt hi ng, about three hours into the presentation wth
the guy next to you to switch them over. And hopefully
he's got a fever blister or sonmething. Because that's
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what we have to do at the face.

l"mtrying trying to flip on this. That's
exactly what happens. And these guys are worki ng down
there, they have to work for sonetinmes ten hours on the
face there. At |east eight hours. If they work ten hour
shifts -- or at our mnes we worked 12 hour shifts, we
changed out at the face with the guys that had been
wor ki ng ten hours on the face. That's reality.

You set there and it wouldn't hurt if you took
t hese back to the office -- make it a five and a half
foot ceiling, too. So you ve got to |ean down with that
t hing on your neck.

| mean we're tal king sonmething here -- and the

reason |'mbringing this up, Folks, these guys ain't

going to wear these PAPRs. | can tell you right now.
Well, | don't think they will. | don't know, but | don't
think -- I know what happened in the application that |'m

famliar wth.

MR. REYNOLDS: M. Sweeten, | just wanted to ask
you one thing. | my not wear a PAPRin ny office for a
while, but | did actually go --

MR. SWEETEN: Yes.

MR. REYNOLDS: ©On 10863 and 10864 | know there's
alot onthat in the rule. But there is what we expect
the operator to do to address a | ot of the things that
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you' ve brought up here. And | just wanted to nmention

that, you know, if you have any other suggestions for
themto -- | know you don't want us to --

MR. SWEETEN:. Well, 1've got some suggestions
where you can put them

MR. REYNOLDS: If there's anything in there that
we mssed in all the list of requirements that we would
i npose on the operator to address sonme of the concerns
about fever blisters and -- | nean in here we would
expect to have a PAPR for each mner and to identify the
PAPR for that m ner and to do all the maintenance and to
avoi d the clogging and sone of the things that you
menti oned.

MR. SWEETEN: Ckay.

MR. REYNOLDS: And if there's anything we
m ssed, we'd appreciate it if you'd look at it and |let us
know. O her than | understand you don't want to use
PAPRs, but just in case you slip and put one -- you know,
what woul d you expect sonmebody using them

MR. SWEETEN: If | slip and put one back on ny
head, they're going to have to reopen the coal m ne
That's probably not going to happen.

What was that page nunber again, please?

MR. REYNOLDS: It's 10863.

MR. SWEETEN: Thank you. M. Nichols, during ny
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presentation in Evansville two or three tinmes you

menti oned the single sanple rule, reading that, when I
started railing agai nst the conpani es and everyt hi ng.

And | said I'd read it. The single sanple rule
is an inprovenent. It has to be, rather than using the
averaging. But | nust give you an exanple of this or how
| feel about it.

Let's say that we was out in the hall drinking a
cup of coffee and | nentioned ny car was going to quit on
me. And | said the brakes aren't any good and it's not
running right and I said |I've got to get a decent car.
And you said, Tom 1've got a car, let's go out and | ook
at it.

We went out there and | said, Marvin, the
engine's blowed up in it, the transm ssion is laying on
the ground and all the wi ndows is blowed up. And you
said, yeah, but, Tom it's got good brakes on it. Now
that's kind of how | |ook at that.

This rule has got a whole lot of bad with it,
but it's just got one good thing about it that | could
see. And again, you ve got -- | haven't read the whole
t hi ng.

| have one other question that | forgot to bring
up a while ago. And what is the exact tinme of the sanple
time? Under MSHA, as | understand it, it's 480 hours --
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or I"msorry, mnutes, correct? How about under the

operator?

MR. THAXTON: The operator sanpling that's

required is verification sanpling or quarterly sanpling.

Both of those are full shift production time. The
sanple is turned on when the m ners reach the MMJ, and
the sanpler is turned off when the exit the MMJ at the
end of the shift. That's what | was saying this norning,
if they actually spend nine hours on the section, not
counting their travel tinme, then the punp has to run the
ni ne hours.

MR. SWEETEN: Okay, so it's not actually portal-
to-portal then. 1It's production time on the MVMJ t hen.

MR. THAXTON: Correct. And we say it's the tine
that the mners step foot off and get onto the MWMU and
when they | eave the MWU.

MR. SWEETEN: Ckay.

MR. THAXTON: So it's not when they actually
start turning the drunms over or anything. |It's when they
actually show up on the MW

MR. SWEETEN: Ckay. Okay, thank you. That's
all 1 have.

MR. NI CHOLS: Ckay, Tom You woul dn't be
opposed to us sanpling at a higher rate of production
either, would you? Rather than the 60%that’'s required
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now, you'd like the idea of us requiring a higher |evel,

woul dn't you?

MR. SWEETEN: |'mglad you nention that. 1'd
have to figure out -- and this happened at ny pl ace.
It's kind of like these mathematician things. You really

don't know what figures you're getting. Because

soneti mes we woul d sanpl e under raw production and

sonetimes we sanple under clean coal. And I'Il give you
an exanpl e of how that happened. |1'mon a section, let's
say -- and I'"'mgoing to use a driving section as opposed

to a longwall section. And how many shuttle cars did you
get? A hundred. Well, there's ten ton. W go to a
t housand ton.

That's not how sonetines they figure that.
They' ||l take the m ne wide and say -- well, they go by
footage any nore but |I'mused to shuttle cars, ten
shuttle cars, this nmeans 600 ton because m ne w de.
Well, we've got the longwall thrown in there and |I know
this is getting conplicated and believe ne, |'ve got
enough crap running around in ny head to get conplicated.

And they used the |longwall and everything, m ne
wi de. Unless they need nore or | ess production and those
figures can be w ggl ed.

So as your question, | really don't have an
opi nion to where you have nore production or |ess
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production. | know how it worked at our place for a

while. And it was changed.

MR. NI CHOLS: Ckay, Tom thanks. Okay, Gerr
Penski Mbhr. And | hope | got that nane right.

MS. MOHR: | am Gerri Penski Mhr. That is MO
HR And | ama coal mner with 20 years experience.
Ei ghteen at the face, 16 on a roofbolter.

| can tell you with some certainty that when the
coal operators were conducting a dust sanple, they were
not taken in conpliance. W were asked to do our -- it
was suggested that we should have to do such things as
hang our sanpler in the intake. W -- if we were on a
mner, we were told to be sure and stand behind the
curtain. And on many occasions we would have the belts
to go down nysteriously when we were carrying the punp.

So if the operators did not conply with the way
things are now, we certainly cannot expect them or trust
themto conply with any new regul ati ons. And |
personally do not see how one sanple could ever be
faulty, knowing the way that they do their sanpling now.

| have not ever used one of the PAPRs. | know
when | was working I would not use another mner's
gloves. | would certainly not put on his boots. So I
don't think that if they asked me to put on his
respirator that I would feel very confortable doing that.
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| know that you can contract bronchitis, flu.

Those are m nor. What happens to the man that contracts
hepatitis, TB or even worse, H'V. Anyone that's worked
in the coal industry knows that the coal operators only
do what they are required -- what they are made to do.
The fact that you have witten in there things that they
have to do to keep the PAPRs clean and sanitized is not
goi ng to happen.

You're going to come in to change at the face
and your boss is going to say you do not have tinme to go
sanitize your PAPR, put it on and get to work. This
cones from experience with other areas that they tell you
t hat things have to be done. You have to -- on a unit
where you're running a diesel car, you have to change
your filter or clean your filter. No, we do not have
time to do that. You will do that if the belt goes down
or if the m ner goes down.

So | know personally that the coal operators
cannot be trusted now nor in the future. So | would be
very concerned about using a PAPR.

Al so, we are still having cases of black |ung
every day. One of the gentlenen said that the outby area
is normally very clean for us to breathe. However, |
have a very good friend that just was -- well, not just
di agnosed, she has recently gotten her award for federal
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bl ack ung. Most of her 22 years was spent outby. |

woul d i ke for someone to tell her that our outby air
does not need to be nonitored regularly. Explain to her
how she got black lung fromoutby air.

| definitely woul d advocate the PCDMs. And
there is no reason, no reason, why with the advent of
manual technol ogy research why these cannot be researched
and provi ded, cost effective, for every coal m ner

And | think that that is the answer to our
problens. We need 24/7, 365 days of air nonitoring.

That is the only way we are going to get rid of black
l ung. Thank you.

MR. NI CHOLS: Thank you, Gerri. As with our
three previous hearings, we're going to work through
l unch and not take a lunch break. Qur next presenter
will be Russ Stilwell.

MR. STILWELL: It is good afternoon by a m nute
| think. Good afternoon. M nane is Russ Stilwell. |
appreci ate com ng down here and I'm going to be very
brief.

And | just want to say for the record -- and |
listened to the testinmony over in Evansville and it
amazes ne of the years |I've been in the mning industry,
it just amazes nme and | hope that that is caught with
this panel as well, when we get coal mners conm ng out of
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the mnes to testify before these hearings, that they

really tell it so sinple and so clearly and so pungent
that it's crystal clear on what needs to be done. |
really hope that you all understand that. Because it
just does anmmze ne when | hear these gentlenen and | adies

before nme tell their story of what it's like in a coal

m ne.

And | think the one person that sumred it up as
well, and I think it deserves repeating, and it was a bit
funny but it really nade the point cone hone. | don't

recall his name but when you're giving a baby a bath you
don't put deep sea scuba diving gear on a baby, you just
| ower the |evel of the water in the tub. Now that nekes
sense where we cone fromin coal communities. | know
t hat makes sense where you come from

And | think the same thing. And | think in
reference to the PAPRs, it's |ike we can do the m ning
and product the mner at the sanme tinme but requiring
t hese PAPRs. But | think also fromwhat M. Min said
earlier, that a proposal was that if we take the
mlligrams from2.0 ng to 1.0 ng, that that's kind of
li ke owering the water for the baby getting a bath. |
think that's what he was saying. | think we all
understand that. That if we're not getting the job done
-- and this lady, | think it was Ms. Chapnman, talked
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about the human cost, tal ked about the financial cost,

tal ked about all the costs associ at ed.

And then with these personal nonitors. That to
take that into consideration is something that | think
this Agency needs to do. And | started in the nmnes in
1970 and | really didn't realize how unsafe it was unti
| left the mnes in the '80s because it was a dramatic
i nprovenent for the better, w thout question, wthout
doubt. W thout MSHA, the Act cane in in '69, and the
real inplenmentation probably hit my mnd in the very
early "'70s, w thout doubt did a marvel ous job, w thout
doubt have saved a lot of lives with the safety
enf orcenent you have in MSHA. | think it's a wonderf ul
Agency and the m ne workers and nmany others would
probably agree with that. That it's a strong agency and
it's a strong enforcenent.

However, when we | ook at the occupati onal
di seases and dust control, we need to make it equally as
strong as we can.

And then I think lastly here, and | just | ooked
at these questions this norning, referring to -- the one
| always like to | ook at because | said the other day I
do have an opportunity fromtine to time that we get to
make laws in what | do in my job over in I|Indiana.

MSHA | ooks forward to availability of personal
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devi ces and have incentives for their use. Don't know

when they're going to be available. But then the thing
t hat concerns ne noreover, the units that are projected
cost a |l ot of noney, 7,000 to 15,000 or whatever that
case may be. It's uncertain when we can expect the

i ndustry to nake a conplete transition. That's nunber

one.
Nurmber two, | think we've heard so many m ners,

at least in Evansville, | assume in the other |ocations,

| don't know, | assune, that this is the best methodol ogy

to determ ne dust in the m nes.

And | hear here that, well, we're not sure when
they're going to be available but I think I heard from
the gentleman from NI OSH yesterday that they're in a test
case now and it's reasonably |ikely but not guaranteed,
reasonably likely at |east sone point this year if the
tests in the field are indicative of the test in the
| abs, these things will be comercially available in very
short order. Unless | -- | think I heard sonething
simlar to that.

MR. HEARL: What | said was | think that the --
the testing in the field is beginning this nonth and it's
going to run through August. And then commercialization
would follow. But that's actually for a matter for the
private sector to do that.
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MR. STILWELL: Okay, sure. Well, | didn't hear

that clearly. Thank you very nuch.
But it's uncertain when we can expect the
i ndustry to nake a conplete transition to the device.
And | woul d suggest -- or | guess nunmber one, | think the
rul e's inappropriate and probably need to cone back and
make a new rule, including this and other comments nmade.
But it wouldn't be uncertain to expect the
i ndustry to nake a conplete transition to this device, it
woul d not be uncertain if you required the industry to do
that. It just wouldn't be uncertain. It would be
certain. Mich like | said the other day, and that was
just one exanple, | suspect there would be thousands of
exanpl es of governnent agencies saying this is not going
to be allowed any nore. M les per gallon for a vehicles.
It's pretty high now. Twenty years ago it wasn't very
high. Air bags or seatbelts and on and on and on. It
doesn't beconme uncertain when an agency says, no, it is

going to be certain. And then when you have rationale to

back it up because -- why it will be uncertain. | don't
know whi ch person you go back to. | guess | could go
back to Ms. Chapman for -- the rationale is, we all want
the same thing. | know the Agency wants that. | have no

doubt, the Agency wants to eradicate the dust and bl ack

lung in the mnes. | have no doubt you all feel the sanme

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

142
way, | have no doubt whatsoever that you feel exactly

like I do.

Let's start that process. | think the Agency --
you've got the teeth to do this here and I think you've
denonstrated in other aspects of this Agency, you' ve got
the teeth to be real strong. You' ve saved a | ot of
lives, this Agency has, over the years.

| think it's tine when we get into the dust
nmoni tori ng and how that you inplenment these standards.
And | understand the productivity. And we want the m nes
to be productive. M God, they're productive today
beyond i magi nati on of 30 years ago. Wth a whole | ot
| ess coal mners. But we're still losing a thousand
m ners a year, nore or less, if you will, to black |ung.

And it's unacceptabl e.

But this Agency, and | inplore upon you, to use
t hese personal devices and require them And it won't be
uncertain whatsoever. It won't be uncertain whatsoever

| woul d suspect that the industry and others really
fought the '69 Act in a big way. | wasn't part of that
debate but | suspect they really didn't like it a Iot.

| al so suspect that many things that MSHA has
required that the industry didn't |ike, and for the good
of the mners. And ultimately for the good of the
i ndustry. And | inplore you to do the sanme thing on
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this, is -- hopefully, that you review conm ng out with

this rule and that we don't see statenments -- and | know
this is just a Qand A, it's not part of the record, |
understand that. But don't say that it's uncertain when

we can expect the industry to make a transition. Cone

out with a rule that says this will happen so that the
m ners will have the peace of mind that it is certain at
a given tinme when we'll have these devices so that they

can nmonitor on a daily basis, on a 24/7 what's going to
occur. | think that's probably in the best interest of
the mners throughout this country.

Utimately it's probably in the best interest of
the industry. Sonetinmes we have to force an industry to
do sonething they say they can't do. And w thout doubt
it's in the best interest of this Agency to continually
protect the interest of the mners. So | appreciate
putting this on the record and appreciate you comng to
Lexi ngt on.

MR. NI CHOLS: Paul Newt on.

MR. NEWION:  |'m Paul Newton, N-E-WT-ON |
| ook up there at your panel here and | realize that

probably you would have a really good job if it wasn't

for coal mners. And | thought, well, maybe | could get
a job with -- half of you have gray hair and | have gray
hair. | don't know whether that's a criteria, probably
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not, but | just realized that there's a | ot of

differences in the way we feel.

There's a couple things that 1'd |like to ask
about and | don't understand, 1'd like to ask Frank. On
t hese dust nonitors that you're tal king about, this one
here that you gave ne the picture to, my question is, are
they effective in measuring the quartz that's in the air?

You said that they neasure just -- what | understood --
et me explain what | understood and maybe | didn't
understand it all, but that it just measures the anpunt
of dust and it vibrates to that and that vibration is
what measures that amount of dust that comes down to this
i nstrument.

Then does it nmeasure the anount of quartz that's
in that dust?

MR. HEARL: Quartz would have to be neasured
separately because the only way to really analyze quartz,
the way it's done now in mning, is with an infrared
device. |It's back in the |aboratory basically. There
are no sanple -- there are no instrunents now t hat
measure quartz directly.

MR. NEWION: Ckay, that's what | was wonderi ng,
if that instrunment did that.

|'ve heard and |'ve never wore the helnmet. |
wore other things in the mne, |I've had to wear nasks at

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

145
different times, and when | was doing a | ot of the clean

up, falls and grinding up the rock and getting it out of
the entry, especially the belt entries, trenmendous anount
of dust, tremendous. And we wore nmasks. And setting
there on the mner just pulling the | evers, keeping that
thing going, wasn't a real big issue physically.

But when you got out and you had to do sonet hing
el se, where you noved a cable, where you had to prepare
other things, it becone inpossible to breathe. 1|1t becone
i npossible to really get your air, because you're |limted
on air anyway and then you limt again by putting
sonet hing on your face. And even if it didn't stop up,
even if you had a fresh filter, even if you had a brand
new one, in just a little bit you were sweating
profusely, you couldn't see with your goggles. | nean it
was j ust inpossible.

And the first thing you do when you can't
breathe, is fix it so you can. And you just pull it off.

And that's what's going to happen with these PAPRs.
When you can't breathe, you're going to have to renove
them So you're going to breathe.

MR. THAXTON: Are you tal king of a negative
pressure respirator that you actually had to seal to your
face --

MR. NEWION: Right, right.
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MR. THAXTON: And this was done how many years

ago?

MR. NEWION: Several years ago, several years
ago. Before these PAPRs even canme out. And | realize
they're nore of a |loose fitting, it's got nore air
vol une. But even when you restrict air to your face or
to your head, you're going to get hot. You' re got to get
hot imediately if you start working very hard at all.
You're going to get hot even if you don't have anything
on and you're working hard. But it adds to that.

MR. THAXTON: But you're expressing what
happened when you were wearing --

MR. NEWION: Ri ght .

MR. THAXTON: -- the negative pressure
respirator.

MR. NEWION: Right. Yes, okay. One question --
one thought that | had also is with George here. | think
Ceorge said it pretty well. That we're tal king about
production. And | thank you, George, for your honesty.
Because you tal ked about that the production has
i ncreased. The production has increased trenendously
over the years. The production nowis nmuch greater than
it was when | was in there.

But what happens is, if we throw away safety
because of production, and you guys never have agreed
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with that, but it seens at this point you're kind of

agreeing with that. You think that production should be
-- we can get production -- it's okay and we can | et dust
ri se because we've got to keep production goi ng.

But there's so nuch that we can do. If we can
put a man on the noon, can't we -- can't we bring the
st andards of dust control up in our mnes? If it's a
forced issue, you know, if they said we have to do it --
you guys say they have to do it, they're going to do it.
And then the personal nmonitors is a nust. This dear
| ady, birthday today w thout her husband, | wish | had a
rose to give to her today. And | think the statement she
made was, and the way | feel about these issues, is
pl ease, God, no. Please, God, no. Thank you.

MR. NI CHOLS: David Owen.

MR. ONEN: Good afternoon. |'m David Omen, O W
E-N. And I1'd like to ask the panel a few questions.
First, in previous hearings a |lot of enphasis and tinme
was spent on the exanple given and your expl anation of
the 3.2 and the single sanple. On how the mners
experience the 3.2 ng of dust would be better off because
he or her conpany would receive a citation.

Nurmber one question is, how does this | essen
what that miner is breathing for that day, or for the
days in between fromthe tinme the sanple was taken till
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the reports get back? How does that | essen what he is

br eat hi ng?

MR. THAXTON: The results of that sanple result
in a citation which requires corrective action. So the
pl an paraneters woul d probably be increased, actions
woul d have to be put in place that woul d prevent that
from happening again. So that you're actually preventing
t hat exposure then in the future.

MR. ONEN: In the future. Until the next sanple
is taken and it's out of conpliance. What about the tinme
franme between the tine that the sanple is taken and the
tinme that --

MR. THAXTON: You have to realize, too -- | nean
in conmparison to what you have today, they're having to
take five sanples and waiting for those analysis to cone
back, so it takes longer. So you're not able to take
action quicker. The single sanple allows us to recognize
and determ ne the overexposures in a faster tine frane
because you're only relying on one sanple. And based on
that sanple, then we're going to require the operator to
take corrective action and get those actions in place
qui cker.

So you're going to reduce the anmount of tinme
that a m ner woul d be exposed to those higher
concentrations.
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MR. NI EW ADOVSKI: Let ne add to that. Okay,

what -- which is kind of inportant, is that we recognize
that. We recognize that single sanples by itself is a
tool for us to identify overexposures. Once an

over exposure occurs, whether it's a sanple the way we
sanple right now or through a PDM one, it's took | ate,
okay? People have been overexposed.

So what we're trying to do, which is the so
called -- the cornerstone of this rule making is to
design a plan that has to be in place each and every
shift to prevent that from happening. And what we're
saying is, we're going to raise the bar on production,
not on 60, let's raise it to what is nornmally produced
and let's design the plan to nmake sure that people aren't
going to be overexposed on non-sanpling shifts, okay?

So that's our -- what Bob was trying to identify
is, by using single sanples we would in fact take action.
But what we want to do is, we don't want to take -- as

far as we're concerned, if we design a plan and it's

i npl ement ed and you have to check on it to make sure it's
bei ng foll owed before production begins, that we're not
goi ng to have those instances. And that's what the
probl em we have right nowis, all those instances add up
and over the years you're going to devel op the disease.
That's what we're trying to prevent.
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MR. ONEN: Well, in response, your answer does

not address -- where in this proposal does it address
t hose issues?

MR. THAXTON: \Which issues?

MR. OVEN: The issues that you say that you are
wanting to guarantee every day conpliance. There is
nothing in this proposal that guarantees them every day
conpl i ance.

If they take -- and nmy second question is, what
about the other 360 days that he's not being sanpl ed?
What about those days where they conme in and they foll ow
their plan and they control their dust and they keep it
down to 1.5. What is to say -- then he's done for the
next year.

What happens to those days in between when
you're not there? There's nothing in this proposal
anywhere that guarantees, and this is what you're saying
that you're wanting to do, you're wanting to guarantee
conpliance 365 days a year and |'m asking you, where in
this proposal does it guarantee that? O even stipul ates
to it.

MR. THAXTON: You have to realize that the plan
paranmeters, if they are conplied with, then we're saying
t hat you have --

MR. ONEN: If they are conplied wth.
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MR. THAXTON: Yes. And | nean all of this is

conditional on people actually putting in the controls

t hat are necessary and adhering to them That's why we
have the on shift exam that you determ ne that the
controls are in place at the beginning of each production
shift and then you have reason to believe, because you
have the paraneters in place that have been verified to
show that they do control the dust, that you can see just
because you can see those paraneters in place, that you
can think that you're going to be in conpliance for that
shift.

| f an operator chooses not to put those things
in place and run in contrary to what's been verified,
that's true, that can happen if we're not there.

By the same token, if he's taking a sanple on
every day, if that sanpler is not run in the right place
or if he takes the reading and just doesn't record it or
make any notation of it, it doesn't do anything. It's
all of it. Whether you're taking sanples or whether
you're just -- where you're working with the dust contro
paranmeters, you're relying on the m ne operator and the
mners to insure that the controls that have been found
to be effective, truly are in place.

| f you sanple every single day, taking a sanple
every single day, unless you are sure that those control
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paranmeters are in use every day, is not going to change

anything. Taking a sanple every single day and show ng
that you're overexposed still shows you're overexposed.

But taking sanples either every day, once a
week, once a year, as |long as those sanples show that
your controls that you have in place truly do contro
dust, gives you reason to believe, and us reason to
bel i eve, that you're being protected so that you will not
devel op di sease.

The answer for us is that we need the controls
that actually work. We need to sanple often enough to
determ ne for sure that those controls continue to
provi de protection.

MR. OVEN: You need to sanple every day to
guarantee that they're foll owed.

MR. THAXTON: That's --

MR. ONEN: PDMis the method to do it, to do
this.

MR. THAXTON: We're hearing your comrents in
relation to that, and you are free to make that comment
to us in relation to that point.

MR. OMEN: Anot her question | have is, if they
are cited, what type of citation is it? Wat kind of
penalty is involved? And how do you go about abating it?

MR. THAXTON: The citation that would be issued
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in relation to an overexposure, is that what you're

aski ng?

MR. OWEN: Correct.

MR, THAXTON: It would be a citation under
104(a) for overexposure. They would exceed the limt.
The penalty associated with that depends on the m ne
itself and where it falls under the Part 100 regul ations,
as they do right now. It would be assessed the sane way.

As far as the abatenent, the abatenent has two
di fferent avenues that can be addressed. |[If the problem
t hat caused the overexposure is something m nor and the
operator corrects that, the Agency will cone in and
col |l ect the abatenment sanples. W wll collect sanples
the same as we did to put themin nonconpliance. W wll
cone in and collect the sanples to show that there is
conpl i ance.

If the required corrective actions though are a
maj or change and it results in that the plan needs to be
changed, then the Agency will probably push the operator
to say, you have to revise your plan and you have to
resanpl e under plan verification to prove that those
par amet ers wor k.

If they do that, then we can abate the
vi ol ati on.

MR. NI EWADOMSKI : It would be an S&S vi ol ati on.
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Any overexposure woul d be an S&S citation unless an

operator is using approved respiratory protection in
accordance with current regulations. Just |like we do
ri ght now. Every excessive dust citation would be
desi gnat ed S&S.

MR. KOGUT: One clarification on what Bob said
about the abatenment. The first option that you brought
up, you said that the abatenment would be dealt with in
the same way as the conpliance determ nation. Actually
it's alittle bit nore stringent because before an
operator is cited under the proposal, the neasurenent
val ue woul d have to exceed the CTV value as listed in the
table of 70-2 on 10879.

But in order to abate that citation, all these
sanpl es woul d have to be below the applicabl e standard.
So, for exanple, if the applicable standard is 2.0, then

t he abatenent sanple would have to cone out |ess than

2.0.

MR. OMEN: Now, we're all here today, really, to
| et you people know that this -- there is no guarantees
in this proposal. This proposal is useless. It is

absolutely useless to a coal m ner.

There is no guarantees in here. You say you
want to -- you know, we're coming in, you'll do this and
you'll do that. W're not getting this done now. \W're

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

155
not going to get it done |later.

When you | essen the anount of sanpling that you
do that is required to be done, there is no way you're
going to afford the same protection towards that m ner as
what the current rules do.

When you change these, when you | essen them
they're going to get |lessened. |If all they have to do is
conply one day, one day and they're clear. And it's --
it's ridicul ous.

Agai n, you know, in previous hearings |'ve asked
t he panel questions and | didn't receive an answer. And
|"d like to ask it again. Approximately five years ago
t he Agency expended a trenendous amount of time, energy
and tax dollars on investigating dust sanple fraud. What
in the last five years has changed, other than politics,
to nmake you feel that these people that you so vehenently
tried to prosecute five years ago are now all of a sudden
so trustworthy that they can formulate and verify their

own dust plan?

Now there's a lot of lives, coal mners' lives,
and there's a lot of billions of dollars riding on your
answer to this question. | take it with all your --

MR. THAXTON: | was waiting until you finished

your questi on.

MR OAEN: |'m finished. |"d Iike to have an
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answer. \What has changed other than politics in the | ast

five years that all of a sudden these people that we
spent all this noney on to prosecute, now all of a sudden
are the good guys? They are just unquestionably
trustwort hy.

MR. THAXTON: | think you've seen and heard
people testifying there were over 162 cases of m nes,
conpani es, individuals that were tried and found guilty
of dust fraud. W have prosecuted the ones that we felt
we needed to prosecute and had the evidence to do so.

Just because we found sone people that were
doi ng that doesn't nean that we have painted the entire
i ndustry as not being able to collect sanples and have
sanples that are truly representative.

If you also |look at the inspection procedures

that came out with this particular rule, in addition to

the fact that we -- yes, we have the operator collecting
the verification sanples. It states in there that MSHA
will go in and nonitor while the operator is collecting

t hose sanples. That is that our inspection people wll
wat ch while those sanples are being collected at tine.
Knowi ng that it's not going to be done on a routine
basis, it's one where we will conme in unannounced, we
will find out what they' re doing and see if they are
doing it the way it should be done.
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We are going to be doing those kinds of spot

checks. At the sane token, we will be conparing what we
get on our sanples versus what the operator has turned in
with their verification sanples.

The regulations plainly state that the plan that
t he operator submts, designs, they are supposed to
design a plan, design and controls, and they submt it to
t he Agency for approval. Qur duty under the regul ations
is to review that plan and approve it. W take that
responsibility.

But it is not our responsibility to design the
plan for the mne. That is the operator's.

MR. OMEN: Your rhetoric is good. But the
bottomline is, you're still dealing with the same
conpani es, the sanme businesses and they've still got the
sane policies, they've still got the same noral es that
you were dealing with before. If they were doing it in
the past, all you're doing is making it easier for them
to do it in the future.

If you're truly interested, and | nean this, if
you're truly interested in controlling the anount of dust
and elimnating black lung, all you have to do is give us
what we want. Not only what we want, what we need and
what we deserve. Require the PDMs.

MR. NICHOLS: | think we understand your
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position. Thank you.

MR. OVEN:. Thank you.

MR. NI CHOLS: Edgar O dham

MR. OLDHAM M nane is Edgar O dham O L-D- H- A-
M Jr. I'mwth the United M ne Workers of Anerica,
Health and Safety rep, and al so on the Kentucky M ning
Board for the State of Kentucky.

|"ve got a few things to kind of just talk
about. One of themis on page 10854. |'m having a
little hard time figuring out this econom cs and stuff
that we're tal ki ng about here.

But on that page the economic feasibility that
was done. Now it appears to ne that it's going to be a
bi g cost savings to the coal industry if this rule is
passed. And |'m just using some of the figures that's
quoted here. $3.8 million, reduced citations and
el i m nati on of operator abatenent sanpling. $2.2
mllion, elimnation of operator binonthly sanpling.
Point three mllion dollars, reduction in MSHA ordered
m ne closures. Point three mllion dollars, reduced
payout by operators for black lung cases. $3.0 mllion,
reduced penalty costs associated with the reduction in
operator citations arising fromthe proposed pl an
verification rule. Wuld therefore provide a tota
yearly cost savings, including net reduced penalty costs,
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of $5.1 mllion to the underground coal mning industry.

| guess |I'mreading that right.
But then | get confused when | go to the

conpliance cost section of it and read just one part of

it. In the mddle of it, there would be offsetting
yearly savings of $6.6 million. So |I'mkind of confused
on, is it saving the coal industry $5.1 mllion or is it

saving 6.6 or is it saving them both?

| f sonmebody could answer that.

MR. FORD: In the prelimnary regul atory
econom ¢ anal ysis, we have that there are savings of $6.6
mllion to the m ne operators. Those savings are what
you read off. The reduction in citations due to
el imnation of -- reduced citations and elimnation of
abat ement sanpling, that's the 3.8. Elimnation of
operator binmonthly sanpling is the 2. 2.

MR. OLDHAM  Ckay.

MR. FORD: The elimnation of delayed production
time due to mne closure, that's the 0.3 mllion. And
t he reduced bl ack | ung payouts by m ne operators, that's
the 0.3 mllion. And those savings adds up to 6.6
mllion.

Now, on the other end, there's costs to the mne
operators to inplenent the plan verification proposal.

MR. OLDHAM Right.
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MR. FORD: And those costs add up to 4.5

mllion.

MR. OLDHAM Right.

MR. FORD: You subtract the savings, 6.6
savings, fromthe 4.5 mllion cost, you get a net savings
of 2. 1.

MR. OLDHAM Right, but --

MR. FORD: Now, if you then add to that $2.1
mllion in net savings, the savings in penalty costs to

the operators of 3.0, that comes up to a total net
savi ngs, including penalty costs, of 5.1 mllion to the
nm ne operators.

MR. OLDHAM  So, you know, that kind of, to ne,
answers the question that was asked in Evansville
Tuesday, why wouldn't the coal industry want this
proposed reg.

MR. THAXTON: Before you junp -- that's only the
cost associated with plan verification. Finish filling
himin on the cost because of single sanple. These two
rul es go together.

MR. FORD: Yes, that's -- Bob's correct, that's
the cost of plan verification. Concerning the single
sanple rule, the single sanple rule in itself will cost
the m ne operators $3.1 million. And in addition to
that, there will be additional penalty costs because
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we're saying there will be additional citations with the

single sampling rule, and those additional penalty costs

would be $1.7. So if you add the 3.1 mllion and 1.7

mllion, then the total cost of the single sanple rule
al one, by itself, including penalty costs to m ne
operators, will be 4.8 mllion.

MR. OLDHAM So you believe that they are going
to violate the 2.33 standard because they can't get a
penalty assessed until they reach that |evel?

MR. THAXTON: There will be citations issued.
This actually projects how many citations we think wll
be i ssued based on the inplenentation of these proposed
rules. But the overall net effect of all the costs is
that you have a cost of 5.1 -- you have a savings of 5.1,
you've got a cost of 4.8. So there's actually only a net
change of .3 of a mlIlion dollars, or $300,000 is al
that there is as far as a cost savings from what the
current requirenments are.

MR. OLDHAM Right, so -- and that's ny point.
We're tal king about we're under a 2.0 standard now and at
2.1 they're issued citations that they have to pay a
penalty on. So you all are looking at that it is going
to be other citations issued for 2.33 because they're
going to violate the law still.

MR. THAXTON: That's because we're going to
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single sample and we will be -- we could issue nore

viol ations because it's based on that one sanple instead
of the average.

MR. OLDHAM | realize the single sanple.

MR. NIEWADOVSKI: Let me clarify. 1It's single
sanple by itself. |If you had no plan verification, if
you started today instead of averagi ng sanples, you woul d
cite on single sanples, we would be issuing nore
citations. After plan verification, we expect a nunber
of -- you have nore conpliance because you have better
pl ans. So we expect the number of citations to drop
significantly.

MR. OLDHAM | understand, you know, where
you're comng from what you're trying to say and al
that, but, what we're saying is, we're still getting coal
m ners killed today under the 2.0 ng standard. \Whet her
it's a single sanple that gets themkilled or multiple
sanples, mners are still being exposed. And | know
where you're com ng from

MR. THAXTON: A | ot of people have brought up
that we're killing 1,000 mners a year with black | ung.
Real i zi ng though that nost of those people had their
exposures 25, 30, 40 years ago. And that's why we had
the original chart that showed when the rules -- when the
Act went into effect in 1970, we had an 11% preval ence
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rate of black lung. It has dropped to 2.8% now. And

that 2.8% is based on x-ray analysis of mners that are
currently working.

So there has been a reduction in the preval ence
of black lung with the 2.0 ng standard and what's been
put in place to this point. Wat we're saying is that
even at 2.8 though it's still too high. And what we want
to do is effect a change to that.

Yes, we're still seeing the residual effect of
peopl es' being exposed in the past. And that's where
that 1,000 people. Black |lung doesn't occur over night.

So anything we do now will effect people in the future
but it could be 15 years down the road before you
actually see the kind of reduction or going down to zero.

MR. OLDHAM | started in the mnes in 1975. So
"' mone of those 25, 28 year mners. And if we do
sonething -- if we stay at the 2.0 ng today, we're going
to be | ooking 25 nore years down the road saying we're
still at 2.8% You know, unless we reduce the standard
and reduce the exposure of people, | don't see where it's
going to help a bit, what we're trying to acconplish
her e.

MR. NI EW ADOVSKI :  We believe that elimnating
exposures on individual shifts will significantly reduce
t he nunmber of CWP cases. And let me give you an exanpl e.
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We're tal ki ng about past exposures. In 1971,

44% 44% al nost half the sanples or half the shifts of
t he operator sanple were over 2.0 ng, okay?
Ri ght now, in 2002 that dropped to 8% So 8% of

all the shifts of the operators sanples are above the

standards. So we've nmade -- everybody will agree, and
that's -- you see the data that significant progress has
been nade.

However, we're getting to the point now where
we're continuously having a 9% of the shifts over. And
that's what we're trying to elimnate. By elimnating
that, we're going to elimnate -- drop those CWP cases
bel ow 2%

MR. OLDHAM And that |eads to my next question.

Because |'m curious, of all the dust sanples that's
collected at the present time under the 2.0 standard,
when the 2.0 ng standard is violated, has there been any
cal cul ati ons done as to what percentage of the violations
that are issued are between the 2.1 -- or would fall in
t hat category of 2.1 to 2.3?

O if the standard was | owered, you know, what
ones would fall between even 1.7 to 2.07?

MR. NIEWADOMSKI: It's not quite that sinple
because if only one of the five sanples or two or three,
we can't issue a citation if some of them are above --
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fall in that gray area between 2.1 and 2.33. W can only
issue a citation if all -- if the average of the five --
MR. OLDHAM |'m sayi ng under the present

condi tions.

MR. NI EW ADOVSKI :  Under the present system
what | can say is that it virtually never happens. It's
an extrenely rare event that you have -- that you woul d
be citable on the average being 2.1 or above. \here
there woul dn't be at | east one of those sanples would be
greater than 2.33.

I n other words, it al nost never happens that all
five of those sanmples fall in that gray area.

MR. OLDHAM But when you cal cul ate your
average, the penalties that MSHA issues for -- after the
average i s done and the nunmber comes up, those that fall
under 2 point -- from2.1 to the 2.33, has there been any
cal cul ati on done --

MR. NI EW ADOMSKI :  No.

MR. OLDHAM  -- of how many violations --

MR. NI EW ADOMSKI : That's what |'m saying. |If
the average is greater than or equal to 2.1, then it's
al nost al ways the case that at |east one of those
measurenents would be greater than 2.33. So that if
you're -- in the present -- under the present regul ation,
you woul d be able to cite on the average. W woul d

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

166
al nost always -- and by the al nost always, | nmean really

al nost always, it's an extrenely rare event that there

woul dn't be at | east one of those sanples greater than

2.33, so that you would be able to cite on one of those
si ngl e sanpl es.

MR. OLDHAM  Ckay.

MR. NI EW ADOMSKI : Does that answer your
guestion?

MR. OLDHAM | guess not really. | mean not --
" m sure of what he's saying. Because he's saying if you
take five sanples and all of themis 2.0 but one of them
and it's 2.5 and you average themup, and I don't know
what that conmes to, but -- and that's 2.1 --

MR. NICHOLS: | think what --

MR. OLDHAM On the average of those five
sanples that's taken, that one falls under 2.1. How many
violations are issued under today's standard for that
2.1, in that category, from2.1 to 2.3, how many
violations do you issue under those -- that schene right
t here?

MR. NI CHOLS: Do you understand the question?

MR. NI EW ADOMSKI : | understand the question. |
don't guess we -- we don't have that --

MR. OLDHAM  You all haven't cal cul ated that.

MR. NI EW ADOMSKI :  We don't have that nunber
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ri ght here.

MR. THAXTON: It doesn't really -- | mean we
don't have the nunmbers to answer your question.

MR. OLDHAM Because what |I'mtrying to figure
out is how nmuch of a cost savings is that to the
conpani es? Because when you go to the 2.3, when they
have to abide by a 2.0.

Is that a big reduction for the coal industry on
the violations that they're issued?

MR. NI EWADOMSKI: No. That's the question |
t hought you were asking and what | was trying to answer
is, no, there wouldn't be any savings. W would get nore
i nstances under the present sanples that we're seeing.
There's far nore instances where at |east one of the
citations -- one of the neasurenents is greater than
2.33. But the average is less than 2.0. So the typical
situation you'd be seeing is like the one that Bob had in
hi s exanple up on the board where you have one or two of
t he neasurenents are greater than 2.33, but the average
is less than 2.0.

So under the current regul ation, we are not able
to cite on it. But under the proposed regul ation, we
woul d be.

MR. OLDHAM  All right. On the issue of dust
control plans and, you know, Marvin, you were quoted in
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t he newspaper stating that if this rule was passed you

woul d require better dust control plans than you
presently have now. And ny question is, what is stopping
MSHA or what's stopping the Agency from requiring dust
control plans that provide protections to mners at or

bel ow the 2.0 ng standard today?

MR. NICHOLS: [I'Il let Bob answer but | think
it's the current |aw.

MR. THAXTON: The current regul ations basically
are set up to where you take five sanples and average
them And those sanples only have to be collected at 60%
of average production, and the plans are only required to
have m ninmum controls. So that's why -- right now the
regul ations only allow us to go to that point.

Wher eas, under the proposed rules, they would
have to put in controls that when sanpled at the 10th
hi ghest production |level, actually maintain conpliance.
And then those controls would have to be nmintained at
all tines.

That's going to be -- those sanples are going to
be collected, like |I said, at the BPO or the 10th
hi ghest. So you're far above the 60% production |evel.
They're going to have to have the controls in place when
they're sanpling. It cannot be exceeded by nore than
115% So they're going to actually have to put controls
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in there that represent a need in order to maintain

conpl i ance.

Ri ght now t hey can have the m ninmum controls in
their plan and we cone in to evaluate |ater, they can
have three hundred percent of what the quantity of air is
and it's perfectly | egal because the plan paraneters
right now are only mninumrequirenents. And as |ong as
don't exceed those, they're okay.

MR. OLDHAM  You know, that's one of my pet
peeves because when they do the plan submttal and they
do that at the mne and they do all these extra things at
the mne, but they don't get submtted into the plans and
MSHA don't require it. And |'ve brought it to their
attention nunerous tines. Safety commttee has cone to
me and said, ook, we had to do this, this and this extra
to get this plan to conme in, but it wasn't submtted.

And it's like pulling teeth to get sonebody from MSHA to
say, well, you're going to require this because these are
the things that you done to get this plan to cone into
conpliance. And that is a big problemout in the

i ndustry, and with the commttee people.

You all asked for comments on the continuous
dust nonitors, what our feelings are. To nme, that part
is plain and sinple -- require our conpanies to use them

Just like we did with the noise rules. You didn't just

Heritage Reporting Corporation
(202) 628-4888



170
jump up and say, okay, next week when this passes,

everybody is going to cone into conpliance with this
noi se. You did it in phases.

So, if it takes doing this in phases, then let's
do it. |If it takes |ooking at who the top three nost
people you feel like is exposed to the dust, then start
with those people.

You know, there has got to be a starting point
sonewhere, but if you only test that the conpany is using
them then you know and I know it will never get done and
we'll be several nore years down the road here trying to
get this phased in.

So, if you are going to do a rule, then let's at
| east start sonmewhere and if it has to be phased in over
one, two, three years or whatever it takes, but at | east
start. Once they cone into production, like I say, we
don't know what the production is, but we know what sone
of the cost savings is for the conpany, so they can
afford to buy two or three. O they can afford to buy
eight or 10 and at | east start |ooking at where the npst
dustiest places in the mne are, but at |east start
somewher e.

The nore we use these things -- it's just |ike
anything else -- like auto industry. Nobody wanted seat
belts, nobody wanted air bags, nobody wanted the bunpers
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that they got on the cars these days. You know, we the

consuners had to pay for that. |It's no different. After
it was phased in and everybody started using them the
cost associated with them started com ng down and they
got to where they was affordabl e.

The coal industry is no different. They don't
m nd passing costs on to the consuner to mne the coal.
And t he power conpanies sure don't. They are buying coal
t oday cheaper than they have ever bought it, but | have
not seen ny electric bill go down, so the costs
associated with phasing this stuff in can be overcone.

As far as full-shift sanmpling, you tal ked about
that. You asked for comrents on what a full shift should
be. In nmy opinion, it should be considered the entire
shift. A mner is required to be on the ground, that is
portal to portal. This is a timframe that you get the
true exposure of the mner.

Roadways are just as dusty and there is just as
much coal and float dust in some of these roadways in
sone of these mnes that mners are being exposed to.

And we are not tal king about a m ner wal king through a
door, getting out of his car and wal king into a building.
We are tal king about people having to ride in these

ri des now sonetimes an hour to get to the working section
on rubber-tired vehicles that generate a | ot of dust,
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t hat exhaust, that are hitting on the mne floor, that is

bl owi ng this dust up and putting it in the air. So,
m ners are being exposed as they are going down the
roadways and it doesn't make a bit of sense to put a dust
punp on sonmebody and say don't you turn it on until you
get to the section. He is still being exposed.

So, portal to portal and |like the old saying,
bank to bank. Then you got the true exposure of what a
guy is really getting and what he is being exposed to.

One that Tom Sweeten hit on a while ago, under
t he special circunstances and that's on page 10-877,
70.212. He stated where the district nmanager can approve
the use of the PAPRs the first days and it over-exposure
continues, how long can the district manager extend the
use of the PAPRs. Now, | know you said 30 days is it,
but when you read the section of the law, it says then
after 30 days you have to go back and reverify the plan
and stuff. Is that right, what | am readi ng?

MR. THAXTON: You have to revise the plan --

MR. OLDHAM  And reverify it or verify that the
pl an i s adequate.

MR. THAXTON: Ri ght.

MR. OLDHAM  All right, under plan verification,
that says up to 45 days. Am1| not right?

MR. THAXTON: They have up to 45 days to do the
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verification, yes.

MR. OLDHAM Ckay, so are we tal king about now
ext endi ng that 30 days 45 nore days while he verifies the
plan? It don't say in the law -- plan verification says
up to 45 days to verify plan.

MR. NI EW ADOMSKI : The intent was that once the
30 days has expired, the operator has to submt a totally
new plan. He has got to put in his new VPO. He is going
to have to put in all the controls that he is going to be
using and so he is going to have to -- we are going to
have to determ ne how | ong can he reduce those
concentrations using engineering controls. The use of
t he PAPRs - -

MR. OLDHAM No, this is because of overexposure
and special circunstances is what we are tal king about in
this section.

MR. NI EW ADOMSKI @ Yes.

MR. OLDHAM So, if we are in a situation and a
mne is operating -- say, cutting overcast or sonething,
and they don't have it done and we are at the end of our
30 days, tinme is up. What do we do?

MR. THAXTON: They have to put controls in place
that will protect PAPRs and that do no rely on the PAPRs
at that point.

MR. OLDHAM But what if they say we are going
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to resubmt a plan that does this, but we still need to

make sure that mners are not overexposed, we still need
the PAPRs. Do we start the 30 days over again after that
plan is resubmtted and the new controls are in place or
do we do the 45 days waiting for themto verify the plan?
| don't know.

MR. THAXTON: The operator has 45 days to verify
t he plan, but they cannot use PAPRs as a neans of control
at that point. They have to increase the control
measures that are being put in that situation. You have
to realize, it's not that we are not saying that aren't
controls that are available, that could work to help
reduce the situation where you are in special
circunstances. It's that because of speci al
circunstances, usually lasts for such a short period of
time that you can't have tinme to get the controls in
pl ace and go through verification until you are already
out of it.

Well, what this allows is for that special
circunstance, for that short period of tine, the
additional controls. [|If that special circunmstance is

going to last that |ong, then that operator has to put

controls in place that will result in conpliance and he
wi Il have to exhaust all feasible engineering controls.
That means goi ng through verification sanpling to show
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that he is not able to verify. He will have to convince

t he Agency through our evaluation that there are no other
control s avail abl e.

So, this could go on for a while, but the 30-day
limt for use of the supplenmental controls, once he has
passed that 30 days, that is the end of it. He has to
put in controls then at that point. |If it's found |ater
t hat he has exhausted all feasible engineering controls,
then he can ask to use supplenmental controls and it's not
necessarily PAPRs. It can be adm nistrative controls.

MR. OLDHAM | just can see --

MR. REYNOLDS: As | said, we have asked for
comments on this and | think it's clear that maybe we
need to clarify that, because it's not crystal clear.

THE WTNESS: It's not, | mean, because at | east
you can go to the plan verification and then when you go
to the plan verification, it says you got 45 days to
verify the plan. You know as well as |I do that if we
have a m ning operation and they say don't believe this
job is going to take over 30 days, but things happen.

Equi pnent breaks down, roof conditions get bad, water
gets bad -- whatever -- and it goes over 30 days and then
here we are in a situation. Does the district manager
approve and |l et them go on and use the PAPRs because they
are saying we are cutting rock, people are probably going
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to be exposed, we don't want them overexposed, so what do

we do? We don't know. Thirty days is up, so do you give
the district manager extra time or do you say, well,
let's see what the plan does? Submt us a plan, nmake
sure it's adequate, make sure you add sone stuff to it
that you think it going to take care of it and then let's
verify what the plan is going to be? So, then you get
into the 45 days.

| think to ne, to be honest, | think that
situation will happen in the industry. W hope it don't,
but | believe you are going to run into those.

MR. THAXTON: But if you have comments that the
30-day time Ilimt for the use of supplenental controls is
too long, | nmean, we would be interested in hearing that.

If you think that the 45 days to verify a plan is too
|l ong, that also is something. |If you think that a
conbi nati on of these two, if they are in that situation,
that part of their tinme of using the supplenentals
control should be knocked off being able to verify
sonet hing, those are the kinds of things that we woul d
like to hear from you about.

MR. OLDHAM | truly believe that within 45
days, if | was running the conpany, if | couldn't verify
that something is going to work in I ess than 45 days,
then | believe | need to get another manager, because |
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think I could do it. Wth the sanpling that we have and

t he machines they got, | think it can be done.

MR. NI EW ADOMSKI :  You nean to verify the plan
within that tinme?

MR. OLDHAM  Sure. | nean, if you can't verify
a plan even in nmy opinion in two weeks that sonething is
going to work, | think you have got a probl em

Al'so, we talked a | ot about these PAPRs. Has
anyone within MSHA -- and | know you said you all have
checked to see how they are being utilized some and that
now you are aware of men being required to swap out at
shift change with their counterparts. Sone of the
di seases that | nentioned here has al ready been
menti oned, but one.

You tal k about hepatitis, herpes, even the
conmmon col d, but we got new viruses, guys, that is com ng
into this world -- SARS. Nobody knows what it does. One
of your friends may have it and not even know it. You
put that mask on. \What's just happened to you, that you
are required to swap out at the face with hin? Wuld you
like to put a mask on with a guy that you don't know even
know has SARS?

We don't even know what the di sease does now.
And whatever else other virus is going to conme out in
this world. We don't know. Here we are swappi ng masks
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out with people and breathing after them | would want

to doit. | wouldn't want to put sonebody el se's dust
mask on. And that is virtually what you are doing, is
taki ng a dust nask and taking it off your buddy and
putting it on your face. Wuld you want to swap out a
dust mask that a guy chews tobacco and stuff in spits in
and stuff and then you have to go right behind him and
swap out with hinf

If you are going to nake peopl e use these
t hi ngs, get one for everybody. That way that man can
mai ntain his owmn. He don't have to worry about what's
com ng behind him

MR. REYNOLDS: In this proposal, there is a
nodel and there are -- as an exanple of what would be
required for the respirator trading protection program
and it would require themto have individual PAPRs.

MR. OLDHAM Not the way | read it. It requires
themto clean them and maintain them

MR. THAXTON: Yes, and they do have to be
cl eaned and sanitized in between individual uses. |If
it's used for two hours and they are going to be swapped
out, it has to go through cleaning and disinfection
bef ore the next person wears them

If it's not, then it would be a violation of
their plan.
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MR. OLDHAM But | am not a doctor and | don't

know except what we have heard on the news about SARS and
stuff, but I don't know if we got anything that wll
sanitize it today.

MR. THAXTON: SARS is linked so far -- as a --
communi cated just |ike the conmon col d.

MR. OLDHAM  Yeah.

MR. THAXTON: Things that are used to sanitize
respiratory protection would be effective in anything
like that. Generally, it's effective in anything that we
have cone across that we would be concerned about.

Now, whether it's effective in the future, that
woul d have to be addressed and in the plan, it actually
calls for themto be sanitized and disinfected in a
manner that would be safe for other people to use. It
has to go for HHV. It has to go for SARS. It has to go
for the common cold. It has to go for HV -- | said that
already -- so, hepatitis. It's to cover anything and
general ly speaking, nost units are sanitized with either
an iodine or chlorine based type of disinfectant, for the
nost part. That's the nost common things that are out
t here.

MR. OLDHAM All right.

MR. THAXTON: But that is -- every bottle of pop
that you drink is sanitized generally with an iodine
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based material. | mean, things that we commonly used in

today's society in this country. That is sonething that
is covered in the program and woul d have to be addressed
by the individual operator.

MR. OLDHAM Let ne ask you this, Bob. |If we go

out and search out a person that has SARS and put a PAPRs

on them and let you sanitize it, will you put it on?
MR. THAXTON: If | sanitize it?
MR. OLDHAM  Yes.
MR, THAXTON:  Yes.
MR. OLDHAM  You woul d?
MR, THAXTON:  Yes.
MR. OLDHAM  And be confortable with it.
MR, THAXTON:  Yes.
MR. OLDHAM |'m glad you would, because | sure

won't and | would not put one on that sonebody el se has
already had on. That is going to be a problem That is
going to be a big problemin the industry and I am
surprised people are even doing it.

You know, the other point I would Iike to nake

is did any of you read The Courier Journal series that

was reported in April '98 entitled "Dust, Deception and
Deat h" ?

MR. NICHOLS: Yes, | think we have all read
t hat .
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MR. OLDHAM | think nost people have. But

since that article was printed, | don't know of anything
that has actually been done except prosecution to

elimnate black lung in this country. The Courier

Journal interviewed 255 working and retired m ners and
not one of them had anything positive to say about the
dust sanpling programin this country. These people were
coal mners before me that were forced to work in these
types of conditions in order to provide for their
famlies.

Those sane conditions hold true today as they
were reported in 1998. And the best we can get out of
MSHA i s proposed rule that raises the standard at which a
conpany is fined for non-conpliance from2.0 to 2.33. |
don't see how you can justify this.

Why won't you listen to mners that are telling
you they want | ower dust standards, not higher, they want
better projections, not worse? Wy don't you just -- |
guess | question also why you didn't hold these hearings
in Eastern Kentucky coal fields where they were at the
last tinme. Was you afraid that you would see nore coa
m ners showing up with faces that were black with coal
dust that showed up the last time? Instead you held a
hearing that was at best three hours away from any m ner
to drive that just had to work a 10 or 12-hour day.
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Anot her thing I would like to throw out.

Marvin, you said there is 100 years of know edge within
MSHA that is fixing and working on these rules. WelIl, at
a mnimm -- I'mnot a big mathematician, but there was
about 130 people there, so you | ook at how many years --
on the average every mner there had 20 years, so that's
2,600 years. So, you have got sonmebody with 100 years
trying to tell people with 2,600 years of know edge what
is best for them

Thank you.

MR. NI CHOLS: Tony O Neal .

MR. O NEAL: Tony O Neal, ON-E-A-L. United
M ne Workers Local 5138, but | would like the record to
show that I am here speaking on behalf of all coal mners
in general.

| have been a miner for 24 years. First of all,
| would like to thank you for the opportunity to be here
and talk to you. Everybody looks a little bit tense. |
wi sh you all would relax, because this is a whole |ot
different frommning coal and | am not used to this
setting. So, bear with ne.

MR. NICHOLS: You will do fine.

MR. O NEAL: First of all, I would like to start
by asking to nme a pretty sinple question. | have always
t hought that MSHA's nunber one priority was health and
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saf ety of coal m ners.

MR. NICHOLS: And it remains that.

MR. O NEAL: Thank you. Because | know back
home that | have got several of your field inspectors’
names at honme. They gave nme their personal nunbers
t hrough the years and told me if | needed them for
anything at the m nes or something come up, to call them
any time of the day. | want everybody on this panel to
understand that | appreciate the job that those guys do
and you, too.

In certain points, you guys are the only people
t hat we have got | ooking out for us -- and your field
i nspectors, people like you. You are all we have got.

| know everybody on this panel has got to be
uni quely qualified to set on it, but I ama coal m ner
That's what | do. | don't speak, as you will know
t hroughout, on a regul ar basis or anything.

Most of the tine, | can understand rules. |
have fire bossed and done different jobs, about every job
in the mnes over 24 years. But when they set nme down
and went over these rules, these new rules, | haven't had
a chance to study themlong and it would take ne a while
to understand them because | don't understand them To
me, | like to keep things sinple. | amnot saying | am
sinple m nded by any neans, but | like to keep things
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si npl e.

Al'l we have done it looks like to nme is
conplicated things -- vastly conplicated things. Wen
you start reducing sanpling and as this one says that or
if this happens, and you can possible increase the anmount
of dust by eight mlligranms through certain avenues, all
that does to nme is say, hey, we are going the wong way
i nstead of the right way.

We have hundreds of miners across the United
States a year -- and | don't mean to be redundant -- that
die fromblack lung every year. To ne, we need to be
| ooking at that. | can't imagine going through what Ms.
Chapman who spoke earlier has gone through. That's has
got to be terrible. | do have a little bit that I wll
address | ater on that subject in my famly.

But the next thing that I want to talk to you a
little bit about, is | have got a little bit of an
experience with the air stream helnets. | worked for a
conpany that probably everybody should know. It's the
sane conpany when | first started there, it was Pyro
M ni ng Conmpany. Then it went to Constain Coal Conpany
and now it's Lode Star Energy. Actually, they have
change ownerships -- it's same place.

But getting back to the Airstream hel nets, |
think it was right at or it m ght have been after the '89
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expl osi on -- maybe they were just com ng out. It was

probably m d-90s or sonething. | don't know, but | am
sure it's the same thing. They got one probably froma
manuf acturer and they let me try it on one day. | do
remenber the experience.
It was |ike what | would call a full-face
nmot orcycle helnmet and | know it had the fan and filters.
You had to drop the shield and then there was sonething
here -- | don't even renmenber what it was -- that conmes
down al so. But that fan didn't then -- of course, the
t echnol ogy coul d have changed by now, but that fan then
either | didn't drop the shield or pull this down, but it
al nost cuts your air off until you get it right. Then it
did anyway. | don't how it is now
And when you are gasping for air, it puts you in

alittle bit of a shock. That's the only thing I
remenber nuch about it. But | have got a real good
friend whose nane is Robert Gundle. He is from Cl ay,
Kentucky. You just have to know Robert. He worked nost
of the time on the long wall and he did every and
anything he could to keep hinself protected agai nst dust.

| mean, even lately, you can go over on the |ong wall

face and he will |ook Darth Vader com ng down. He's got
a big air mask -- air filter mask with goggl es and
ever yt hi ng.
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But anyway, he volunteered to wear that hel net

for a week. He had problens with it. | don't recal
everything. | know he had trouble getting in and out of
shields to work on things. Also, the shield becom ng
dirty and just the weight of it. He said he couldn't
deal with it. | knowif he couldn't deal with it, it

wi ||l probably unless the technol ogy has really cone a
long way, it will probably still be a problem

| want to talk to you a little bit now about ny
experiences, what | want to say, living in dust. Maybe
that is to an extreme, but | want to tell you a little
bit about my experiences with it fromthe mnes. | know
in my younger days working where I was working, that I
woul d get to the section and | have wi tnessed the face
boss say -- | was an extra man, but | have wi tnessed him
say, buddy, you go to the left side of the run and start
over there picking those dust punps up, I'll neet you
back at the tinmberline at the in-take, you know. And you
did what you was told then. You did what you was told.
They would put themin the in-take.

And then they had a guy off the header, the bell
head, and he would run a phone out to the supply road.
They told himto do it. This was non-union operation
then. He would set there and if anybody conme by, he
woul d call up the unit and they woul d pass those punps
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out again or they would either call from outside when an

i nspector was comng in. | have w tnessed that happen.

| have also witnessed things a | ot worse than
that. 1In 1989, we had a nethane expl osion. When you
have a net hane expl osi on, you have got dust. And in
1989, 10 of our fellow workers was killed in that
expl osion. One of them was my next door neighbor. His
name is James Tinsley -- it was Janes Tinsley.

That day of the explosion, ny wife was at work.

She heard about it and | had been working third shift.
She didn't know exactly what happened. She sent sonebody
to see if it was at home and | was at honme. But that
afternoon, | can renenber going over to Janes' wfe's
house and tal king with her and her eight or nine-year old
daughter, setting there hugging them That is the second
hardest thing | have ever done in ny life. The first
thing was ny not her passing away, but that is one of the
hardest things that can ever happen to anybody.

Cl oser to hone, nmy father-in-law suffers from
bl ack lung. He's 78 years old. He worked in a non-union
operation all of his mning career and in the State of
Kentucky, he has yet to even get benefits. His doctor
and other doctors have said that it's black |lung, but
with the way the laws are right now, he has yet to even
get his benefits fromthat.
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It weighs on your heart when you see sonebody

that is close to you, your own famly, that struggles to
get out of the car fromthe driveway about 20 or 30 feet
away and get in the house. It weighs heavy on your
heart .

| have al ways thought that MSHA is the wat chdog
for coal mners across the country. | have always felt
that way. But it alnost seens |ike now that the dog has
contracted a disease -- it's got sonething that made it
go mad -- rabies or something. | apologize for that, but
it don't seemlike that we are thinking right. The dog
has gone mad or sonethi ng.

And | hope that you will consider not passing
t hese regs and changing them | hope what you will do is
| ook at the dust punps, the new dust punps that they have
got, the continuous dust punps and | ook at the cost of
those and try to cone up with someway that we can use
t hose where there can't be any falsifications of records
and we will take this to a different level, to help coal
m ners instead of seeing nore bad health.

The last thing | would like to say |leaving --

and | appreciate your tine in listening to me and bearing

with me, but | amsure there are some of you guys that
have a feeling on howthis is going to go -- pro or
negative. | would like to know nyself, because what |
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woul d do then, | would go out and what few dollars | have

to spare, | would buy stock in these new Airstream
hel mets and then | would try to scrape up a few nore
dollars and I would go and find nme a | arge casket conpany
sonewhere and | would buy stock in it, because we are
going to continue to kill people with black lung, |ose
people with black |ung and that nunber is going to rise
i nstead of going down unl ess we do sonet hi ng about it.

Then if | could make noney on that stock, |
m ght be |i ke one of these coal operators that are
worryi ng about the bottomline and the dollar and I
woul dn't have to worry about going in one of these coa
m nes and breathing that dust.

Thank you.

MR. NI CHOLS: Thank you. TimMIler.

MR MLLER. MW name is TimMIller, MI-L-L-E-R

| am president of |local 5138 United M ne Workers of

America and | also serve on the Kentucky State M ning
Board, appointed by the governor to | ook out for the
saf ety of the Kentucky coal m ner, sonething that | hope
we share.

| hope you guys understand what we are tasked
with. W are tasked with the position to | ook out for
the safety of the coal m ner.

One thing that | would like to do is | would
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like to have a raise of hands in our crowd here of al

t he non-union coal mners that are present today. |

don't have to | ook over ny should. There is no hands.

If this roomwas still full of all the people we had here
this morning, there still would be no hands, because,
guys, you have to understand, that is the silent majority
that we all represent now.

Probably 80 or 90 percent of the coal that is
m ned today is mned by that silent majority. That
silent majority doesn't have a | abor contract. You see,

t he non-union coal mner is voiceless. Their only
protection is MSHA, which is you. You guys neke the
choices for them You inpose new dust rules and they go
along with them just |ike everybody.

You have public hearings to get the nessage out
about your proposed changes and, of course, the UMWA is
al ways going to be here, but where is that silent
maj ority? We all know that no coal operator will allow
any hourly enployee to attend these hearings. No non-
uni on m ner would challenge their enployer for fear of
retaliation.

| am not up here bl ow ng snoke or trying to grab
press. | worked 18 years for Pyro M ning Conpany, while
it was non-union. |If you would call talking with an MSHA
i nspect or about any kind of dust fraud or anything, you
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woul d qui ckly be joined by conpany personnel and you

woul d quickly be retaliated against -- swiftly.

You see, if it wasn't for ny right and my UWA
contract providing ne to speak here before you today, |
couldn't participate in today's hearings. | would be
part of that silent majority.

You | ook out at your nunbers present today and
you t hink naybe the opposition is not bad. You can't be
fooled by this. |If these non-union mners had the
ability to be here and participate today, there would be
hundreds of people in this room This room would be
full. But that fear of retaliation, that is going to
al ways overri de.

If they only knew that your present plan calls
for a 75 percent increase in respirable coal dust in
underground m nes, that your present proposal also calls
for one sanple instead of four or five. You see, nost
m ners | ook forward to MSHA day. | talked to you guys
about that in Evansville. See, they feel that MSHA day
woul d be a day that's | ess dusty, be safer, be a better
environnent to work in, things would be done right,
safety will be first and production will be second.

So, it's obvious to this union, who does have a
very trained eye on what this new proposal really does.
MSHA day nmeans nore production days, |ess safety days.
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But what if we made ever day an MSHA day with continuous

dust nonitoring on every coal mner? Wuld the conpany
tell coal mners to hit the ground running when the

m ners reach their section? O would they first say
check your water sprays, check your dust paraneters, make
sure all your ventilation is in place. See, that gives
us the perfect environnent for the coal m ner, when al
the bells and whistles are operating.

If every day is an MSHA day, | guarantee you
t hose bells and whistles would be operating. They would
be sufficient.

See, guys, we are all today tal king about
different ways to nonitor a situation. The way we do it
now, with the dust punps, we do it certain tines and
certain times, we don't. We talk about the continuous
monitoring. The bottomline here is we are all tasked
with the same job -- to try to clean the environnent up,
clean the nmess up.

| mean, it's obvious that the job hasn't been
done. Bob, you have attested to that over the | ast two
times | have been here -- Tuesday and then today -- that
there hasn't been a big enough increase. The black |ung
has not decreased over the past -- | think you used over
t he past 20 years, only a small percentage.

As MSHA -- and this is a question | have -- are
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you really ready to tell every coal operator, union and

non-union, to clean up their act? That is the bottom
line, guys. [It's your job to ask the operators are you
really ready to clean up your act or is this just a dog
and pony show? You guys going to parade around the
country and end up, | think, down through Al abama, go
t hrough the south and go through the west and when you
get done with your dog and pony show, are you really
dedi cated to the coal mner's safety or are you just
doi ng your boring job by listening to a bunch of wunion
coal mners bitch -- because you don't have any non-union
coal mners here. They are not going to be here.

We all know the technology is ripe to clean up
this dirty mess. You don't have to have any nore

headlines in The Courier Journal. You don't to have any

nore dust and deception. You have the option to do the
right thing, to inprove the coal mner's health and

saf ety once and for all. We all know that the
silent majority, the non-union mner would | ove the idea
of a clean environnent to work in. But would operators
agree? |Is this conmmttee really tasked with inproving
coal mners' safety or is it your job to go on tour wth
your dog and pony show? Talk to a few reporters, head
back to MSHA, tell your boss not a |ong of opposition out
there, not really, just a few UWA peopl e out there
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bi tching al ong the way.

Remenber, we don't represent just union coal

m ners. W represent all coal mners. W understand our
job is to protect every coal mner from coast to coast.
We woul d al ways protect with safety first. Unlike your
new proposal, we don't have restrictions |ike feasible or
exhausting all engineering options. W are safety first,
second and third. | would like to think the panel has
the sanme interest.

| would like for you guys to listen with open

ears. | worked underground for 24 years. | understand
fromfirsthand experience -- not hearsay. |'mnot a
bureaucrat sitting in front of you. | work underground
every day. I'mstill enployed underground.

Li ke Tony O Neal said before nme, | have had the

sane opportunity to be told to renove dust punps, put
themin the in-take, all that stuff that went on at Pyro.
It goes on at every non-union operation and it still
goes on today. The only people that will participate in
that is the people that have the ability to set in these
heari ng and get educated and understand what their rights
are, because, see, guys, nost non-union mners don't
understand what their rights are. They do know that that
retaliation doesn't only go to that enployer, but it goes
out into the coal fields and basically black balls them
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fromgetting a job anywhere if they are a watchdog.

| nmyself amin the sane position. | am
presi dent of ny local union. | have been a huge
proponent for this union. | help organize Load Star

M ne, Constain, Pyro, whatever way you want to paint it.
There is no operator out there that would ever hire ne
agai n, because they know what I am | am a wat chdog and

| am going to be | ooking over those guys to nake sure
they do things right. And it's not above ne to call MSHA

and tell them when they are doi ng sonething wong. So,

guys, | amin a bottle now and | know | am and | am
proud that | amthere.

So, | hope this commttee will be very carefu
with your proposal. Don't inpose dust options on --

t hese dust options that you have for these greedy
operators. Here in Kentucky, we have changed our -- |
guess, our machine to prosecuting crimnals. W
prosecute operators every day, crimnal operators. You
see, here in Kentucky, we have cleaned up our ness. W
have in place now actually a well-oiled machine. W have
a comm ssion now that crimnals go in front of and they
are tried and convicted and they are renoved fromthe
m ne.

| understand, Bob, you have tal ked about all the
peopl e that you have tried over the last -- | think you
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went over about 160 cases. That's great. But if we have

this continuing dust nmonitoring 24-7, 365, you are going
to nmake a bunch of crimnals honest, because they can't
cheat anynore.

Now, there were some questions asked to nme in
Evansvi |l | e about what would take -- | think you asked ne,
Marvin -- or Bob did -- what would keep the operators
from having the enpl oyee take that dust punp and hang it
in the in-take. First of all, those things -- Frank
knows better than ne, those things have notion sensors in
them things of that nature. That is going to show up.
Also, it's attached to your cap |anp. That cap |anp, you
can't survive in a dark environnment w thout that cap
lamp, if you don't have your cap | anp.

So, your light, the notion, it's going to al
show up, so there it's absolutely virtually inpossible
not to have that thing on your body. 1It's going to be

with you in the environment that you are basically

exposed to for an entire shift. So, basically it's a no-
br ai ner. | have said this before.
For the life of ne, | -- like | said, here in

the State of Kentucky, we deal with a lot of political
hogwash and | know that you guys do on a higher |evel,
but you have to do the right thing for the coal m ner.
You have people that are suffering. You have people that
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are absolutely voiceless. They don't have the options

that we have. They can't be here in front of you today.

| hate to be redundant, but those people are
suffering and whatever cones down the pi ke and what ever
your final judgnent is and whatever your final judgment
is and whatever you guys decide to inpose with your
proposals, at the end of the day, there is going to be a
| ot of coal mners that suffer or there could be a |ot of
coal mners that prosper.

We can clean this coal mne up. W can clean
all the coal mnes up. W can nmake sonme of the jobs that
are just undesirable better jobs. The future is
basically limtless if you do away with black | ung.

Bl ack lung is sonething that carries on. You can work 24
years |ike Tony O Neal before nme said and | ook at say,
|"ve got all my fingers and | have got all ny linbs and |
have made it a long tinme in coal m ning and maybe | can
retire and go on in life, but then you remenber, the
exposure that you had that lingers on with you.

Myself, I know | ama victimof black lung. |
have been at the face for over 20 years. But there is no
doctor that is going to diagnose nme in this state with
bl ack | ung, because of the greedy operators. W
understand that. They got their way with the black |ung
here in this state. It's a sad day when a guy wal ks away
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and knows that his health has been inpaired by all of his

years of exposure and he | ooks towards MSHA for hel p and
he wants to be able to read sonething that maybe wil
hel p generati ons behind himand he sees the thing going
in the opposite direction.

| know you guys are browbeat. | know you are
tired of hearing all of us say things that you don't
agree with, but if we make this sonmething that is
absolutely fool proof, then there is not going to be any
argument. You have all the calculus involved in this and
all the algebra and all the things that | have trouble
understanding |li ke everyone else and all the factors that
factor in.

| told you before, | deal with all those
engi neering -- feasible engineering things of that nature
with the hearing conservation program | know at the end
of that day when we got done, it was probably eight or 10
nmont hs that we rode along with all kinds of citations
that were witten and they had done all their engineering
alterations that were feasibly possible and then had
tried another one and then they applied for the P code.
| don't know where this all goes and how this ties in,
but at the end of the day, | was told that MSHA in
District 10 -- they didn't want to be the one to give the
first P code, but this thing just kept stringing out and
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stringing out and now the operation has deplete all its

reserves. We are done producing coal and | guess there
was never anything done other than m ners continuing to
be exposed during all the redtape.

| hope that this doesn't beconme sonething
conparabl e again. | want you guys to understand that you

have an opportunity to fix sonething and fix it right and

it alnmost | ooks like with the -- it's right here on the
horizon -- this continuing dust nonitoring systemfor the
individual, it looks like it's right here on the horizon.

It's just right here. W got the pictures of the
machine. There is a |ot of people that have a |ot of
hands on experience with the nmachi ne here today.

| think, Frank, you said earlier that that
machi ne i s al nost available for mass production. |Is that
ri ght?

MR. HEARL: Actually, it's isn't ready for nass
production. Where it is right now, is we have got the
prototype units and this week they are starting to take
themout to the field to try themout for the first tinme
to use in an underground coal nmne. So, it really has to
cone to the point where it's successful in an actual
underground test. You know that things don't work as
well in a mne as they do in a mne, but it was
successful in the lab, so there is some degree of
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optimsmthat it will be successful in the field test.

But it still has to conplete that and after that, it
woul d be turned over to the private sector for
commer ci al i zati on.

MR. MLLER: How |long do you think the field
test -- what kind of window are you | ook at there for the
field test?

MR. HEARL: We are expecting the field test to
be conpl eted by August of this year.

MR. M LLER: August of this year?

MR. HEARL: August of 2003.

MR. MLLER: | guess where | am going here is
there is a small portion of people that maybe think that
there is a rush to change here, to try to beat this
technol ogy. Maybe there is sonething a | ot better right
here in our grasp if we were just a little patient and
exercised a little patience, that we m ght have the
answer to our problens.

It would really be a shame if we inpose sone new
regul ati ons here and think we have to | ook at those
regul ati ons for another decade before we make a deci sion
on whet her or not we have cl eaned up the coal nines and
we will be up here in 2013 and we all -- sone of wll
have maybe a little gray hair, but we will all be up here
| ooki ng at other bars and graphs and charts and show ng
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that we haven't done the job again for another decade and

there will be nore mners that have died in that tine.

Or we can do sonething that gives us absolutely
instant information. | don't understand -- Marvin, maybe
you can help me with why this is not even an option.

MR. NICHOLS: Well, it is an option and maybe we
can -- we have written the proposed regs to where it can
be incorporated. Now, the last hearing | conducted in
2000, we were told that this PDM was just around the
corner. That's two and a half years ago. In fact, the
i ndustry coined the termbridge to the 21st century and |
want to talk to them about that when they get up to the
t abl e.

But we support the PDM but we think there are
ot her things that are other things that are inportant,
too, like getting these plans out to where they reflect
normal mning conditions, elimnating this averaging.

So, we are not at odds over devel oping this PDM

"1l tell you what, to say that these dust rules have
been nmoved al ong hurriedly is |like saying these tectonic
pl ates nove fast. | mean, we have been working -- this
panel has been working on fixing the dust control
prograns since 1991. And they worked on the set of regs
t hat was devel oped from about 1998, 2000 that got caught
in MSHA adm ni strations.
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So, there is no rush and there is plenty of open

opportunity. Qur goal is to finalize these rules by the
end of the year. We will have sone idea by August. Let
t hese coal mners wear these things and beat them around
alittle bit and let's see if the prototype can hold up.

MR. M LLER  See, Marvin, what | am concerned
with is those options that the operators have. If you
put plenty of options at the operator's disposal, we all
know with the open opportunity that they have in these
new proposals, that they are going to take the cheapest
route. There is no doubt. And they are going to take
the easy route. It's just a sad day when we are giVving
all this credibility to the operator and if it wasn't for
this MSHA organi zation, and it wasn't for the UWA, |
think that it would be a tough day in the coal fields al
across this | and.

| know that | seen coal mners actually
cel ebrate MSHA day. \When they know that they are going
to run dust -- because see, they don't only know that
they are going to have a good fresh day that day, good
clean air to breathe and good wet roads and just a good
saf e day, but you know, when they run that conpany dust
and they treat it |ike an MSHA day, these non-union
operations, if they come in on that dust in sone way,
t hey usually buy them chicken. You know what | nean,
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Marvin? You ever heard that story? These operators,

they will run dust and if those enpl oyees hide those
punps under their coats or maybe take them and put them
in the in-take for half a shift, well, they buy them
presents. They give themtrinkets and tell them boy,
you done good, we are going to stay open another day now.

| f that dust hadn't cone in, they were about to
-- MSHA was about to shut us down.

So, you got to remenber that, guys. That still
goes on and that goes on every day. | want everybody to
understand that. Wen a coal operator goes out to hire
enpl oyees, he don't hire 43 year-old experienced m ners
li ke myself that's been through all these dog and pony
shows. He tries to hire these 19 or 20 year-old kids.

He can put themup on that long wall and tell them hey,
our dust is out, we got a citation on this dust and we
got to get our dust in and if you don't put that damn
punp under your dust coats, you m ght not have a job here
next week, because MSHA is going to shut us down.

Guys, don't live in a fantasy world and think
that stuff don't happen today, because it's still
happeni ng today. At tines, we have had to threaten our
own nmenbers in this organization and tell themif we
catch them doing that, we are going to report them But
it's a sad day to know that you can absolutely put that
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fear in people of losing their job. Mning jobs are

tough to find right now Good m ning jobs, good paying
m ning jobs. Guys go a long way to protect them

See, when you take that guy and he sticks that
dust sanpler under his rain coat, plastic rain coat, |
don't think you are going to get that accurate reading.
And | don't think that you can put enough MSHA i nspectors
on section to stay with every individual man. You can't
do it.

So, even your single sanple that you take in a
day, that single sanple, it could be the nost bogus thing
t hat you have ever seen.

MR. NICHOLS: If | was inclined to do what you

said you had done --

MR MLLER: | didn't say |I was doing it.
MR. NICHOLS: Well, | nean, the exanple you
gave, | think I would find a way to plug that continuous

sanpl er, too.

MR. MLLER: | think if you plugged that
continuous sanpler, it's going to probably let you know.

It's got the bells and whistles built into it.

MR. NICHOLS: | amjust telling you that two and
a half years ago this conmttee heard that the continuous
dust nonitor was just around the corner. That's what we
are hearing right now But there is sone inportant
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things with the current dust programthat need to be

fi xed and we included those, too.

We tried to wite the reg and factor in and we
have asked you all to coment on how it will be used.

t hi nk we understand your coments on how it ought to be
used.

MR. MLLER: Marvin, one thing that I want to
make sure that | do get across to this whole committee is
that the people that cheat on dust, a |lot of people cheat
on dust and don't even have an idea what they are doing.

They don't understand. They don't understand the

ram fications if they are caught cheating on the dust.
You guys understand that there is a few people that have
been in the industry a long tinme that do understand it,
but these young guys, they are hiring kids from Eastern
Kentucky and putting themin the coal m nes up there.
Those kids in Western Kentucky, they are doing the sane
thing and they are doing it across this nation. They

don't have a cl ue.

MR. NICHOLS: Well, if you tell who they are, we
will come in an explain it to them
MR. MLLER: | think what you need to do is

explain it to the entire industry in a different manner.
If you continue to do what you have al ways done, you
will get what you always got. You guys are wrapping this
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package a little different, putting it right back out

there the same way. So, if you continue to do what you
have al ways got, you will get what you have al ways got.

| appreciate your tinme. | just want you guys to
understand this is an opportunity for MSHA to shorten the
rope of the operators, keep them from hanging thensel ves.

You can shorten the rope, clean up the coal m nes and

you guys have got the opportunity to do it. Appreciate
your tinme.

MR. NI CHOLS: Thank you. Bill Misgrave. He's

gone? Gregg Mahan.

MR. MAHAN. My nane is Gegg Mahan. |'mfrom
I1linois, District 12 with the UWA |ocal 1969. | won't
take much of your tinme. | know you are as happy to be

here as | am

| would like to start off with a gentl eman who
commented earlier today that we are here -- the
technol ogy we have today we have had since 1976 when |
started in the mnes, the technol ogy we have has never
benefitted the mner. Never has. W are tal king about
t hi ngs today, technol ogy, the new prescription Viagra --
this is the conpany's Viagra right here. You stated that
production -- | say this is the only reason that we are
here is production, so the coal operations can increase
pr oducti on.
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|"msure if this is passed, they are going to go

for 50. And we are going to increase production, put
m ners at risk, their health and well-being.

You know, | had an inspector, when he was a m ne
manager, he couldn't stand MSHA. He said they are going
to shut us down. When he becane an MSHA i nspector, they
were the greatest people in on earth -- |lot of good
i nspectors. Great.

| asked himabout a citation one tine and he
says you know, if you keep asking us to wite citations,
it's going to shut this mne down. That isn't the point.

You don't want to shut the m ne down. You want to
protect the m ners.

The way | see it, this gentleman al so stated

that the atnmosphere in these mnes for the |ast few years

have been increasingly changed for the benefit -- better.
Come to central Illinois, my mne. | will show
different. 1 will show you where inspectors have wote -

- state inspectors have wote recomendati ons for dust.
We have the technology now, a piece of machinery that the
conpany bought that does an excellent job. But will they
use it? They don't use it.

| have dusted the seals since 1998 one tine.
|"ma rock duster. M job is to rock dust. | see this
dust every day. You can go to ny district manager, our
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district manager in Illinois, ask himhow many -- | would
give on dust. | wote nore dust -- as a problemin ny
mne. | won't put up with it and nobody shoul d put up

with it. W have a problemw th it on a daily basis.
Qut bye, a daily basis. 1In-by, it's not quite as bad, but
it is bad and here we go tal ki ng about outbye sanpling.

| got a m ninmm of 270 cross-cuts outbye. Right
now, the dust, the air on our belt lines is so great that
you can start dusting right now and you can't even tell
the dust is in the air. The only tine you can see it is
on the ground. That's where you see it.

It should be dusted every day. Float dust is in
excess every day. Depending on who the inspector is and
what the district manager will allow, we may have one or
two i nspectors year or year and a half ago get on about
dust .

Li ke | said the other day about this new Boyd
ventilation system there has not been one inspector
wite up a violation for air going out the travel -- on

this Boyd ventil ation because they don't want to make

waves. Right now, | see it that they are just catering
to the conpanies. M. Kazinksi -- I'msorry, that's the
uni - bonber -- M. Lauriski, who was once a coal operator

hi msel f and now is the head of MSHA. The gentl eman

underneath him we all know him the forner safety
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director Wheel burg mne. |'msure himand the other coal

operators would love to see this -- nore increased
production and |l ess protection for the m ners.

Why is there no non-union coal mners here
today? If there was, he would not raise his hand,
because for sure he would not have signed in, because if
he had been here today, he would be fired tonorrow.

We are here to see that there is protection for
all mners in this country.

| would like to ask on this outbye sanpling, say
you are at 10,000 feet and two or three weeks after they
start this unit up and inspector cones out and takes a
sanple. For one year, that's all he has to do. Say
everything is okay, so for another year, he don't have to
take that outbye sanpling for another year, a whole year.

| believe that is disregard for the safety and health of

everybody who goes in that m ne under those conditions.

We need a continuous nonitoring system | would
like to ask what do you sanple for just at the unit? Wy

not portal to portal? When you sanple, you just do it on

production. Not as it is -- a dust punp is turned on for
ei ght hours, which is not done in my mne. |t goes in on
an eight-hour shift. It goes in and conmes out.

On that other one where it says your

contingency, it stays on portal to portal. Wy is it one
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and not the other?

MR. NICHOLS: | take it you are tal king about
the two different types of sanpl es.

MR. MAHAN:. | amtal king the sanples that you
take on machine -- if you take it where | amgoing to
wear that thing that goes on ny belt --

MR. NI CHOLS: The continuous dust nmonitor? It's
portal to portal.

MR. MAHAN: Ri ght.

MR. NICHOLS: It's an individual sanple.

MR. MAHAN:. There you go, but who are you
testing here on this dust sanple?

MR. NI CHOLS: We do not sanple individuals. W
sanpl e occupations. That's why when our punps go in, if
the guy switches jobs, the punps gets swapped. W are
interested in occupations and what those occupations are
exposed it. We are there to determ ne conpliance.

MR. MAHAN: | know what you say there, because
you put it like a unit.

MR. NICHOLS: I'msorry?

MR. MAHAN: You dust sanple like a unit. It
could be a roofbolter or a machine. The bolt machine or
the roofbolter, right?

MR. NI CHOLS: W sanple the roofbolter operator

MR. MAHAN: Ckay.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N RN NN NN R R R R R R R R R
O D W N B O © O ~N o 00 M W N L O

211
MR. NI CHOLS: Not the nmchi ne.

MR. MAHAN: All right. What is the difference
bet ween one of the continuous nonitors -- you should be

continually nmonitoring it on a dust sanpling basis

whet her it be on a machine -- he goes inside that thing,
he still should be on a dust sanpling basis.
MR. NICHOLS: | am not understandi ng what you

are asking.

MR. MAHAN: You test -- you say you test the
i ndividual in the unit.

MR. NICHOLS: W test the occupations. W do
not sanple individuals. The only individuals that are
sanpled are --

MR. MAHAN: M ner operator --

MR. NI CHOLS: W sanple m ner operator, roofbolt
operator on the left side, roofbolter operator ont right
side. It shows operator one and operator. If they swap
out, then the punps stay with the occupation that we
started on. |If there are two or three people that swap
out as a continuous m ner operator, the punp gets swapped
out so that the one punp stays on the continuous m ner
operator. That's what done --

MR. MAHAN: The guy that goes in there and wears
that box that fits on the side of his belt, it stays with
hi m nost of the time. On the in-take, | have seen a box
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hanging fromthe in-take grid.

VWhat | would like to see is that we take this
back and I would like to ask the board here today if it
was today that you had to go back and tell whoever it is,
woul d you accept this the way it is? Yes or no? These
proposal s that were given to ne and ny nenbers?

MR. NI CHOLS: What is the question?

MR. MAHAN: | am asking would you today, if it
was today that you had to go back and report and neke a
deci sion, yes we should allow these proposals to go into
effect, yes or no. Today. | nean, today if you had to
do that --

MR. NICHOLS: Well, we think they are
responsi ble rules. W are out here collecting comments.

This is part of the rul e-making process. That deci sion
won't be nmade until sonetine later this year.

MR. MAHAN: And say if that was nade later in
the year, you said that there are the continuous
nmonitoring systenms out there. Say, there was a page here
t hat says they may use these. Why couldn't that be nust?

It says they may inplenment these devices. Wy couldn't
it be nmust? You put a word in like my, you nay as well
not put it in there as far as the conpany is concerned,
because they are not going to do it.

Why do we change -- we change -- this panel or
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whoever makes the decision, | wish they would tell the

EPA board to lift the standards on the sul phur di oxide.
Heck, we wouldn't have to worry about --. We could do it
then. We could clean the streans up -- the |levels of
pollution in our streans. W put catalytic converters on
our cars to reduce the carbon nonoxide. W do all Kkinds
of things here, but when it cones to underground m ning,
we are going the opposite way -- disregarding the mner's
health and safety. W have a time-bonmb here as far as
explosions. | just think like M. Roberts said in
Charleston, if this is passed, then | say God have nercy
on everybody's soul who inplenents this and |ike M.
Roberts said, | hope the lights go out in this country.

| thank you for your tine.

MR. NI CHOLS: Thank you. Steve Earle.

MR. EARLE: M. Nichols, the panel nmenbers, ny
name is Steve Earle, E-A-R-L-E. | ama political action
director, |obbyist for the United M ne Workers in
Kentucky. | am here today speaking on behalf of coal
mners in this state, union and non-union alike.

You have heard in recent days why the UWA is
opposed to the proposed rules and changes that you are
trying to inplement. In ny 31 years of experience as a
coal mner, and talking to countless mners across this
state, | honestly feel that MSHA's new rul es, represent a
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very dangerous step backwards in the ongoing fight to

elimnate black lung di sease in Anmerica.

We have lost 1,287 coal mners in Kentucky al one
since 1987 to black lung disease. Those figures are not
m ne. They are NIOSH s. W all know that coal dust in
underground mnes is the primary cause of black |ung
di sease, which has killed nore than 55,000 m ners from
1968 through 1990 and still kills about 1,500 m ners
annual | y.

| want you all to think how many m ners, how
many wi ves of mners don't have a husband, how many
children don't have a father, how many grandchil dren
don't have a grandfather. | want you to think about all
the pain, the suffering, the agony these coal field
fam | i es have endured since our mners began mning this
nation's coal. | personally |lost two grandfathers to
bl ack | ung di sease, and several friends.

There are changes contained in the MSHA
proposals that the UMM fears will create an even nore
unheal t hy and dangerous workpl ace for mners. Many are
too conplex to attenpt to explain and too conplex to
deci pher. We always said that nonitoring and sanpling
shoul d be taken over by MSHA, but not three tines a year
as opposed to 44 tines.

It is troubling in only a few short weeks after
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NI OSH rel ease a new study revealing that coal mners are

still contracting black |lung disease at the current 2.
nmgs. cubic neter dust levels and here we are fighting to
prevent the federal agency charged with protecting
m ners' health and safety fromraising the |level to eight
mlligrams cubic neter |evels.

The current proposed MSHA rules would turn the
cl ock back to pre-1969 | evels when the historical M ne
Act was passed.

| would like to regress for a nonent and go back
to 1998 when this state's nost respected newspaper, The

Courier Journal, wote a five-part series entitled "Dust,

Decepti on and Death, Why Bl ack Lung Hasn't Been W ped
Qut". | would like to read to you sone excerpts from
that series beginning with a letter fromBenny L. Ilvory,

Executive Director of the Louisville Courier Journal.

For years, a quite but deadly tragedy has been
pl ayed out in the nation's underground coal m nes. Coal
m nes operators have known about it. The federa
governnment has known about it and coal m ners thensel ves
have known about it. The tragedy is that in 1998, bl ack
| ung disease still kills hundreds of m ners nationw de.
Doctors have known for a century that coal dust causes
bl ack | ung, which can be prevented through underground
dust control neasures, but 30 years after Congress pl aced
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strict limts on airborne dust and ordered m ne operators

to take periodic tests inside their m nes, about 1,500
m ners die of black lung every year.

The Courier Journal set out to find out why.

The answers were shocking. 1In a year-long investigation
that involved interviews with 255 working and retired
m ners and conputer analysis of nore than seven mllion

governnment records, The Courier Journal found that anong

ot her things, mners continue to breath dangerous |evels
of coal dust because cheating on dust tests is ranpant.
Most coal nmines send the governnment air sanples with so
little dust that experts say they nust be fraudul ent.

Many mi ne operators, non-union mne operators in
particul ar, don't conply because strict adherence to
safety regulations is tinme-consum ng, costly and cuts
into profits.

The federal agency responsible for protecting
m ners ignored overwhel m ng evidence of cheating. Nearly
every mner interviewed said that cheating on dust tests
is common and many mners help operators falsify tests to
protect their jobs and al nost no coal m ner has qualified
for black lung benefits under Kentucky's new Worker's
Conpensation | aw.

Since publication of the series, Kentucky's
Attorney General has asked the US Attorney General to
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i nvestigate why m ne safety officials have ignored

evi dence of cheating and state | aw nakers have called for
a special session to adopt new | egislation on Wrker's
Conpensat i on.

| want to read sonme headlines to you. This is a
five-part series. Cheating on Coal Dust Tests W despread
at the Nation's Mnes. Surface Mne Drillers Face High
Ri sk.

You have heard this norning, this afternoon
about there isn't any non-union mners here today
testifying and I think that is a shanme. But | want to
read to you what one of themhad to say to the Louisville

Courier Journal. His nane was Freddy Brock of

Whi t esburg, Kentucky. He worked underground for 12 years
until 1991 and he has got black lung, by the way. He
says, believe ne, | have seen themturn the dust punps
of f and put sandwi ch bags over the sniffers and | have
seen the boss just nake the men put themin their shirts
so it wouldn't get to the dust. |If the conpany operated
by the rules, taking care of the nen and hangi ng the
curtains and ventilating dusty places, then a fellow

woul dn't get near the dust that he did, but the only tine
t hat got done is when the inspector was com ng. And then
t hat kind of slow production down and before an inspector
even gets outside, the boss says get them curtains down,
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get them out of the way. It would get so dusty our teeth

woul d be black. W would have to stop and rinse our
mout hs out with water to get the dust out.

Anot her headline, US M ne Agency | gnored Fraud.

Bl ack Lung, Cheating Worse at Small Non-uni on M nes.
Depressed Profit Margins Spawn Fraud.

The dust was so thick at Yellow Creek Mne in
Sassafras, Kentucky that Larry Hatten said he couldn't
see his hands on the controls of his mning machine. And
it goes on and on and on.

Do you recognize this guy right here? That's
M ke South, former president of the National Black Lung
Associ ation, who |obbied with ne in Frankfort for sone
time before he succunbed to black |ung disease. He died
a few nont hs ago.

In closing, gentlenen, | would like to say that
t here has been many ideas that have been proposed for
cl eaning up coal m nes and w ping out black |ung disease.

They have canme from experts on mning, the governnment,
i ndustry, and everyone in between.

You know, the Bible says in Proverbs, chapter
31, speak up for those who cannot speak for thensel ves.
The United M ne Wirkers has tried to do that since its
inception in 1890. There are thousands of coal mners in
our nation's m nes who need our help. They need your
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hel p. Mners who are threatened every day on the job by

unscrupul ous, greedy and di shonest coal operators and,
gentl emen, we know they are out there, they are out there
everywhere from Kentucky to Al abama to West Virginia to
Pennsyl vania. You gentlenmen sitting on this panel, and
t he men and wonen who have worked for your agency nust do
everything in your power to see that this nation's
m ners' health and safety is protected at all cost.

| ask you on behalf of those who cannot speak
for thenmsel ves that the proposed rules need to be
withdrawn and rewritten. |If we have the technology to
put men on the nmoon, then we can find a solution to this
pr obl em

You all were charged with the responsibility of
protecting the men and wonen that work in this industry.
You got a lot on your shoulders and | hope and pray that
you all do the right thing, because there is a |ot of
peopl e out there that are counting on it, that you wl|l
do the right thing.

| thank you for your time and | thank you for
giving nme an opportunity to address this panel.

MR. NI CHOLS: Thank you. Dan Spinnie.

MR. SPINNI E: Afternoon.
MR. NI CHOLS: Afternoon
MR. SPINNIE: Dan Spinnie, S-P-1-N-N-1-E. [|I'm
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chai rman of the safety commttee for |ocal 2161 at

Coalville, Illinois. | just have a few brief coments.
| have been a coal mner for 28 years and the way these
rules are witten out that I nyself along with other

m ners that we have heard fromin the past week are
opposed to themas they are witten. And for good
reason, which you have heard in the past and you are
probably going to hear again in the future.

Several parts of this rule is designed not only

to -- will it be unable to protect the m ner, but we
believe that some of it is illegal, such as allow ng dust
concentrations above 2. mlligrams, which the Act

specifically states.

| heard and old saying one time and | think it
holds true in this case. It says sonetines you can't see
the whole picture if you are in the frame. Now, for sure
MSHA is in the frame and for sure, they are not seeing
t he whol e picture.

For instance, we should require |onger sanples
for the shifts. | heard you tell about the operators,
t hat when MSHA sanples, they should the whole shift, as
soon as you |leave the portal, go inside, until you get
back out of the portal. That's what the people is in the
dust and that's when it should be sanpl ed.

There has been a | ot of talk about the
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continuous dust nmonitors and they will soon be avail able

and one of you gentlenen a while ago nmenti oned that we
have been tal king about this since 1991 and that being
the case, they say they are going to be pretty well ready
if all tests check out all right in August. Why get in
any hurry now? | nean, let's go for the continuous dust
noni t ors.

| also believe and not only for union m nes, but
for non-union m nes that nore sanples need to be taken by
MSHA. At the very least, this protects that guy one nore
day while MSHA is on the property. | amgoing to give
you an exanple in regard to what Bill Mains' point was

- kind of what

about sanpl e days and non-sanpl e days
happens in the real world. M nmenory isn't too good, but
this just happened Monday at my mne, so | can probably
remenber it. | was traveling with an MSHA i nspector to
do a dust sanpling on the right side MMJ of the nunber
two super section. Upon arriving on the section, the
conpany said we couldn't sanple the right side because
the m ner was down, the water spray was broke off, had to
be repaired.

Well, after doing a little talking with the
m ner operators, this water spray bl ock had been broke
off for five days. And needless to say, this niner
didn't sit there for five days.
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That's what we get into in the difference of

sanpl e days and non-sanple days. | nean, what is the
difference -- well, | know what the difference is for the
conpany. They didn't want to get the big ticket. Well,
they should get the big ticket. It all goes back to the
poi nt of allow ng union m nes and non-uni on m nes when
MSHA is there, the gane is different and has been and |
testified to this whenever the hearings was back in West
Virginia the last go around. And it ain't changed. |
mean, this was | ast Monday.

This is just one exanple of what goes on in the
real world, | guess you could say, between non-sanpling
days and | would urge MSHA as far as these rules go to
just trash this and bring us one back that | ooks at the
whol e picture and protects the mners. They are the ones
that need protecting fromthe big silent killer called
bl ack lung. We have to. It's your obligation

Thank you.

MR. NI CHOLS: Thank you. Next is John Stewart.

MR. STEWART: M nane is John Stewart. S-T-E-W
A-R-T. 1've been a coal mner for over 32 years. | am
the National Black Lung Association president. | deal
with widows that's | ost their husbands due to black | ung
di sease, and our nation's coal mners who are slowy and
pai nfully dying from black |ung di sease. These m ners
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worked in mnes for the last 40 years where the maxi mum

al | owmance of coal dust was 2.0 mlligranms of respirable
dust per cubic nmeter of air. That is the |aw by the 1969
Coal Act.

Now, MSHA is attenpting to violate the |aw, we
feel, and all ow coal conpanies to raise the dust limt
four times higher than what the |aw all ows now. There
will be no reduction in black |Iung of our nmenbers in that
case.

MSHA shoul d be getting the coal dust in the
m nes |lower than 2.0 mlligranms, not increase it four
times higher. MSHA should ignore the needs of the
m ners. Instead, they should set standards they are sure
t hat working conditions are less than 2.0 m|ligramns.

There have been over 77,000 coal mners die of

bl ack |ung disease with the law being 2.0 mIligrans of
respirable dust. These new dust rules that you are
trying to introduce will kill tens of thousands nore coal

m ners. There is a mner die of black lung every six
hours. That's about 1,500 a year. Under these new rules
with four times higher, a mner could die every hour and
a half with black [ung disease.

We feel this commttee and these rules are
favoring the conpany by increasing the dust and
decreasing the sanpling. It is not only against the |aw,
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we feel it is imoral because this will inflict our

m ners with nore di sease and agony and deat h.

MSHA has not |listened to the coal mners or the
advi sory comm ttees or NIOSH s recommendati ons. A study
by NIOSH that came out in April 18th showed out of 30, 000
m ners, 862 of them had black lung. This is already
unacceptable, what the lawis nowat 2.0 mlIligrans of
dust .

The new dust rules are several pages |ong. They
are confusing, conplex and m sl eadi ng when the solution
is very sinple -- mandate continuous dust nonitors on our
coal mners 24-7. Gather the information and reduce the
dusty areas.

| know no one on this commttee has any coa
m ni ng experience, but I wi sh you could look in the eyes
of the coal mners who can't catch their breath because
of black lung disease. You have |ooked in the eyes today
of a widow that |ost her husband over a period of years
to black lung, Linda Chapnman. There is tens of thousands
nore widows that is in her sanme position. O maybe even
sone of you could work in a coal mne for a few weeks in
the conditions that we see every day.

| went with the federal inspectors hundreds of
times over the 32 years. | have even seen them ki nd of
get to coughing and gasping for breath after talking to
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the mner at the machi ne, not having a respirator on.

This nation's great first responders of firenen,
police and rescue workers who responded to the 9-11
di saster and recovered bodies and body parts, after three
nmont hs, they had |ung disorders. Qur mners spend 20,
30, 40 years in dust, which is probably higher than what

they had. The cost of the nmedical care to treat tens of

t housands of black lung victinms runs in mllions of
dol l ars. The coal conpany spends mllions of dollars
trying to beat our mners out of benefits. Pay mllions

of dollars to the |awers and doctors. The coal
conpani es al so pay several tens of thousands of dollars
to their enployees for taking dust sanples, taking care
of dust probl ens.

If we took a small percentage of all this noney
and spent it on these PDMs, we would just about have the
probl em el i m nated there.

As National Black Lung Association president, |
am asking this commttee, do not kill thousands nore coal
m ners over and above what is dying now. Do not increase
the coal dust in the mnes. Do not decrease the sanpling
of the dust and do not break the | aw of the 1969 M ne
Act .

| f you do, the burden of these mner's lives and
their famly incomes and well-being will be on your
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shoul ders and | can't believe that anyone up here woul d

want the bl ood of these m ners on your hands.

Thank you.

MR. NI CHOLS: Thank you. Joe Urban?

MR. URBAN. My nane is Joe Urban, U-R-B-A-N.
I"mwith United Mne Workers. | have three or four
prepared pages | want to read into the record, Marvin,
and then just a couple extra side issues to conment on.

On January 13, 2000 the UWA filed a |lawsuit on
behal f of the nation's mners to conpel MSHA to issue
rul es overhauling the respiratory dust sanpling program
That | egal action called for four major requirenents
| ong demanded by miners. Those included MSHA to assune
full responsibility for all conpliance sanpling, while
i ncreasi ng, not reducing the conpliance sanpling to
require continuous dust nonitoring for respirable dust,
to protect mners each day and every day, 24-7, to insure
that the dust sanmpling contenplates mner's full shift
exposure by sanmpling the full shift and to insure m ners
had the full right to participate in their dust sanpling
programwith representatives of the mners paid during
t hat process as outlined in section 103 of the M ne Act.

G ven the fraud and mani pul ati on of the dust
sanpling program over the years, these refornms were
essential to effectively overhaul the respirable dust
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program They are necessary to protect mners fromlung

di seases that have clainmed the |ives of tens of

t housands. Those refornms would stop operators from
exposing mners to unhealthy | evels of coal m ne dust and
force themto put necessary controls in place and renpve
m ners from unhealthy | evels of dust.

Unfortunately, there are m ne operators who do
not want the dust levels to be identified and do not want
to have to install dust control neasures to control the
dust .

The reform sought by m ners was supported by
federal advisory commttee and NI OSH fi ndi ngs and
recommendati ons and nust be put in place if the dust
sanpling programis to be fixed to protect mners. The
proposed rules were found to elimnate a nunber of
proj ections and standards contained in the federal M ne
Safety and Health Act in Title 30 CFR regul ati ons.

They outright ignore and are contrary to years
of work to effectively reformthe respirabl e dust
program the Mne Act, the 1996 Security of Labor
Advi sory Committee report on recomendations to
el i mnation of pneunoconi osis anmong coal m ne workers,
the 1995 NIOSH criteria for recomended standard
occupati onal exposure to respirable coal mne dust, the
ext ensive record of public hearings which included
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numerous mners fromacross the country on the 2000

proposed respirable dust rules and the cl ear needs of
m ners.

Nurmer ous proposed rules would violate section
101(a)(9) of the Mne Act by reducing protection afforded
m ners under the act. W feel that MSHA blatantly
i gnored the well-docunmented record on reform needed as
they crafted the new rule.

The rule nmust be withdrawn and rewitten. More
specific reasons for that are as follows: there is clear
reason to reformthe dust sanpling program and get it
right. Mners' exposure to unhealthy respirable coal
m ne dust has led to the deaths of tens of thousands of
m ners and cost billions of dollars for those stricken by
bl ack | ung di sease.

M ners continue to die from exposure to the
unheal thy coal mne dust. The NI OSH study just rel eased
in April of 2003 reveals that working mners are
continuing to get the black |lung disease. A special
chest x-rays programran between October of 1999 to
Sept enmber 2002 found that of the 31,179 working m ners,

t he preval ence of pneunopconiosis was found in 862 cases.
The study did not include high participation of mners
in some states such as Kentucky where the nunbers of
mners afflicted with this disease is suspected to be
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anong t he highest.

During the 1990s, over 160 conpani es and or
i ndividuals were crimnally prosecuted for fraudul ent
dust sanpling practices ainmed at hiding the unhealthy
respirable dust levels they were exposing mners to. A
program must be put into place that gives mners contro
over the dust conditions that destroy their health and
lives.

Unfortunately, like failed refornms in the past,
t he new proposed ruled can't seemto break fromthe
tradition of operator and agency interests. What is nost
appalling is the fact that the government would not even
listen to the mners who are the victinms of these wong-
headed policies. They choose to ignore the fact that
t housands have al ready di ed.

When MSHA i ssued the proposed rule on March 6th,
t hey chose not only to ignore the demands and needs of
the mners. They also ignored the solution to the
t roubl ed dust sanpling program handed to themon a silver
platter.

That solution is the devel opnment of a continuous
dust nonitor that can provide instant read-out of the
dust levels in the mnes, the PDM 1

For the past several years with the support of
t axpayer dollars, the UMM, industry and NI OSH t oget her
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with extensive work has been undertaken to develop a

personal dust sanpler. That device in the hands of the
nation's coal mners could do nore to protect themthan
any single regulatory action envisioned. Mners knew
t hat when they demanded it be built in the md 1970s.

In 1980, the federal governnent, MSHA, proni sed
m ners they would work to develop a device that woul d
continuously nonitor the m ne atnosphere to protect them
fromthe unhealthy dust. Through years of research and
devel opnent and the support of |abor, industry and NI OSH
that device is now within reach

Final testing is expected to be conpleted in the
| ate sunmer. The parties have pressed for the continuous
dust nonitors to be the centerpiece of the respirable
dust reforms, not the side issue contained in the MSHA
proposal s. The proposed rul e does
not mandate their use. It sinply allows operators to
decide if they want to use them The proposed rule is
actually designed to discourage that. The personal
conti nuous dust sanpling devices, unlike current dust
sanplers, are worker-friendly and built into a mner's
cap light battery. They will provide continuous and
i nstant aneous data to miners on respirable dust |evels
t hroughout the entire shift with projections on dust
| evel s for the remainder of the shift. The sanpling
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results for the entire shift are instantly avail able at

shift's end and the data can be electronically
transmitted directly to MSHA.

They have been built to be as tanper resistant
as possi bl e.

Any refornms of the respirabl e dust program nust
i nclude the use of continuous dust nonitors as the center
of the requirenents, not a linmted operator option.

These personal continuous dust sanpling devices need to
be required at each coal mne, each shift, each day for
all mners that could be exposed to unheal thy dust.

It would solve a nunber of problenms plaguing the
respirabl e dust programincludi ng continuous sanpling of
the mne dust to permt inmmediate action to protect
m ners from harnful dust, sanpling for the full shift
instead of the current partial shift sanpling to insure
m ners are not over-exposed, instant results of dust
| evel s as opposed to days or weeks later. This would
al l ow constant plan verification and i medi ate changes to
i nprove dust control plan efficiency. This will place a
weal th of data in the hands of mners, MSHA and the m ne
operators affording themthe ability to constantly
eval uate conpliance with the m ne's dust standards, npst
inportantly, a nmethod to constantly protect mners from
exposure to unheal thy dust.
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MSHA's failure to design the respirable dust

rul es around this device defies logic. The current
proposed dust rules, which are nothing short of disaster
must be withdrawn and replaced with a continuous

nmoni tori ng nodel that works.

We were highly disturbed to find that in
crafting the new proposed dust rules, MSHA turned a deaf
ear to the extensive record. The agency supposedly used
this wealth of information to devel op the new proposal
The wel | -docunented concerns raised by mners and mner's
representatives across the country during the public
heari ngs on the proposed respirable dust rule in 2000 and
the 1996 federal advisory commttee appointed by the
Secretary of Labor to devel op recommendati ons recomended
action on elimnation of pneunpconi osis anong coal
wor kers were outright ignored by MSHA.

The m ners and ot her concerned parties expressed
the need for the dust rules to include an effective take-
over of the m ne operator controlled conpliance dust
sanpling program by MSHA increasing the nunmber of shifts
on whi ch conpliance dust sanpling is conducted at coal
m nes to make sure that unhealthy dust |evels are
mai nt ai ned requiring dust sanplers be run the full shift
i nstead of having the sanpling shut down well before the
shift ended, which was allowi ng m ne operators to expose
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m ners to nore of the unhealthy dust than permtted by
| aw, providing full participation by mners and their
representatives during dust sanmpling to curb m ne
operators cheating, citing m ne operators when they
exceed the | egal exposure |evels as opposed to dust
| evel s being in excess of the standard before citing,
havi ng MSHA conduct verification of dust control plans to
make sure the plans would control the unhealthy dust,
requiring a |l owering of the 2. ngs. per cubic nmeter of
air respirable dust levels in coal mnes as sought by the
M ne Act and government findings, increasing the sanpling
of the coal m ne dust levels in areas outbye the coal
face to protect mners from exposure to respirabl e dust
and requiring continuous nonitoring of dust levels in
coal mnes to nmake sure dust |evels are maintained at
safe |l evels each shift as called for by the M ne Act.

The agency in our view not only failed to heed
t hese needed calls for inprovenents but the new proposa
reverses and extensively weakens current projections.
They woul d substantially undercut the dust standards
proposed in 2000. The new proposed rule elimnates m ne
operator regul atory conpliance sanpling with no take over
of the sanmpling program by MSHA.

This | eaves no regul atory dust conpliance
sanpling programin place. Instead of increasing the
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nunmber of shifts on which conpliance sanpling would take

pl ace, the new proposal substantially reduces conpliance
sanpling by as much as 90 percent at sonme m nes.

Based on MSHA's own projections, the 34 shifts
currently sanpled on the mning section could drop to as
few as three and those are not even guaranteed in the
dust rules. Instead of reducing the dust concentrations
in mnes, the new proposals would allow substanti al
i ncreases of unhealthy respirable dust concentrations in
coal mnes by as nmuch as four tinmes the current dust
|l evels from2. ngs. to eight based on MSHA' s own
pr oj ecti ons.

| nstead of MSHA verifying the m ne operator dust
control plans to assure they are credible, the new
proposal lets the m ne operator verify their own plan.
In plain ternms, the fox is guarding the hen house.

The new proposal ignores the need for full-shift
conpliance sanpling by having dust sanplers shut down
while mners are still working and subject to the dust.
This could be for hours during the remai nder of the
shift. The dust rules contain no mandatory requirenent
for continuous dust sanpling and do not increase
conpliance dust sanpling in areas away from coal faces
| eaving nost of the mne to be sanpled only one shift a
year .
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It does not require citing the m ne operator

when specific mandatory exposure | evels are exceeded.
The dust rules allow m ne operators to place
envi ronnental dust controls which are mandated by the
M ne Act with a type of respirator not properly designed
for that application. Permtting this would violate the
M ne Act.

The dust rules reduce dust sanmpling to a point
where there is little for the mners to participate in.

Marvin, correct ne if I amwong, but | think in
Evansvill e you had asked a question well, what do we do
if we have got continuous dust nonitor and we have an
over - exposure and we are producing coal, what do we do?
Well, ny response to that, Marvin, would be the sanme as
what do we do when we have over one percent of methane or
over one and a half percent of nmethane. You set down,
you shut down, you make the necessary corrections, then
you go back into production.

We tal ked sone about the fact that MSHA is
supposedl y supporting the technology that NIOSH i s doing.

| differ with that, Marvin, because if MSHA truly was

supporting the technology, then | feel MSHA woul d nmandate
the use of this technology in the rule. And I wll say
t hat because, Marvin, we live in a capitalistic society
and no conpany is going go out there and ask their
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st ockhol ders to invest thousands of dollars to put this

pi ece of equi pment in the manufacturing node w thout
havi ng sonme neans of getting their noney back and if it's
not required for the operators to buy them they are not
going to buy them

Secondly, the personal dust nonitor should be
dealt with in the same way that the SECSRs were. How did
we get then? It was mandated by MSHA. That's how we got
t hem

| do have one question for Larry. | was
curious. Larry said that he had wore one of the hel nets
in his office. What did you do with that helnet in your
office, Larry?

MR. REYNOLDS: | sat at nmy desk and worked and |
found it very hel pful because clients went away because
they were afraid of ne.

MR. URBAN:. So, outside of the nental work that
you did, you didn't actually do anything physically with
it other than sit at a desk or wal k around the office.

MR. REYNOLDS: | just sat at ny desk in ny fancy
air conditioned office and tried to work.

MR. URBAN:. Gentlenen, | know you have got a big
responsibility. | know you want to please the people
that you work for and I know that you have spent
countl ess hours in putting this together. But
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unfortunately, and | know Larry has stated it tinme and
time again, that plan verification is in the rule and
t hereby the operators have to go by it. Well, I am
required to drive a certain speed on the highway, too,
Larry, but that doesn't nean that | always do it. MSHA
can't be there every day, every shift, 24-7. O course
they could be and that would put a [ ot of coal mners
that's out of work -- give themjobs, but the reality of
it, we have got the technology that is there that can do
that for us with continuous dust nonitor.

| know you owe an allegiance to the people you
work for. You want to set the best exanple that you can
in the work that you do for that agency and for the
i ndi vi dual you work for. But | amgoing to give you Joe
Urban's final version of what | think this proposed rule
is -- and all due respect, this rule is only a gift for
Energy West and that's all it is.

Thank you.

MR. NI CHOLS: Thank you, Joe. Frank W nstead.

MR. WNSTEAD: | will keep mne real brief. |
am not for raising the 2. ng. dust rules to sonething
higher. | feel like if you don't wite a citation until
the dust |evel gets to 2.33, you are raising the |evel.

The only reason that we should change a law is
if it makes it better for the health and safety of the
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peopl e concerned. From where | see, this |lowers the

| evel of protection for the mners. The Act says that
our goal is to protect industry's nost val ued asset, the
mner. |If we lower the |evel of protection, | believe
that we are |osing sight of what we are supposed to be
doi ng.

| think sanpling every day, at |east in those
hi gh dust areas is the only answer. This is the only way
that we can neasure the true amount of dust the miners
get. Everyone knows in the m nes we have good days and
bad days as far as dust goes and | think that the punmp on
the mners every day woul d guarantee a whole |ot |ess of
t hose bad days.

It may be coincidental, but it seenms |ike on
dust days -- | know you have heard al ready, but it seens
li ke that the scrubbers get cleaned out, the water sprays
are all clean and kept clean, plenty of new wing curtain
on a run, all roads are watered down. | think that the
cap |light punps would make a nore consistent control for
t hose conpani es that want to take advantage of days |ike

that, getting things cleaned up.

| myself would not like to use an Airstream
hel met that sonmebody el se has been using. | wouldn't
even want to use one that | used every day unless |

cleaned it thoroughly and I am not sure that you can do
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that. Those things are full of crevices and cracks and

pl aces for bacteria and such as that to get in and evade
bei ng washed out by solvents and what sol vents can we use
to kill a virus, for instance. | mean, | know they have
sone, but is the toxicity level so high that it m ght
affect my skin to have it on? That is the problem | have
with those. | think it's going to be a trade off -- one
probl em f or anot her.

| know there are solvents out there that we use
on the floors. Those solvents are extrenely toxic. |
woul dn't want to put something on ny skin that is going
remain as a residue in that helnmet that | woul d be using
on the floor in order to kill off bacteria or viruses.

Also, it's a wet dust environnment and the dust
with the noisture tends to stick to the shield and you
are going to be up and down and getting dust in and out
of it fromtrying to keep it clean, breathing the
at nosphere. If it's at eight mlligranms, you are really
goi ng to suck sonme dust down pretty quick.

| don't think that this all should be so
conplicated. The nore wordy you make it, the nore chance
that someone will find a way to abuse it.

You need to make the | anguage sinpler and nore
concise. A dust rule should be sinple worded and denand
conpl i ance.
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12. 42 percent of the violations witten in 2002

were for accunul ati ons of combustible material. Coal

dust is highly conmbustible material. Allow ng an anpunt
of dust in the atnosphere to exceed 2. ngs. would surely
all ow nore dust to accunmul ate naking a fire and expl osion
hazar d.

MSHA wrote 2,409 violations in 2002 on conpani es
not following their ventilation plan. Wat | amtrying
to say is that there are sone conpani es out there that
woul d take advantage of |icense.

In conclusion, | think that you should start
over with sonmething sinpler worded, to the point, and
t hat demands conpliance. | think that you should |let Joe
Main help you with it and | ook closely at what the
advi sory board has said in the past and conme up with sone
way to get a good representative sanple so that we can
deal with the real problem

Thank you.

MR. NI CHOLS: Thank you, Frank. Thanks for your

patience.
MR. W NSTEAD: No problem | am a patient man.
MR. NICHOLS: Mke Dillingham
MR. DI LLINGHAM My nane is Mchael Dillingham
D-I-L-L-1-N-GHA-M I|I'mwth United M ne Wrkers,

district 12, subdistrict 23, |local union 6492, health and
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safety comm ttee.

As you know, we have sat here today and |istened
to about everybody. | have. | think there is one other
speaker besides nyself. Kind of heard views from a whol e
| ot of different people. A lot of the concerns seemto
be the sane.

| didn't prepare a big long thing to tal k about

today. | amkind of nmore or less a person to | ook a guy
in the eye and tell himhow | feel fromwhhat | know. I
started coal mning when | was 18 years old. | wll be

48 this year. Wen | was 38 years old, they told nme |
had the first stages of black |ung.

| have worked 15 years underground, seven years
on the surface and done mine construction for seven
years. | have been around pretty well all of it.

| sat and |istened today about different things
and we still have dust problens in the m nes. MSHA was
at the m ne yesterday and ran dust. It seens |ike on the
days we have inspectors conme, they don't know they are
com ng -- they are not supposed to know, but when they
get out of their car, they know they are out of the
health group. They know when they get their dust
machi nes out what they are going to do.

First thing they do is get on the phone and tell
them wet the unit down, make everything is all right,
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they will be on the unit in probably 30 m nutes, have

third shift wet it down. That's one of them days that
Timreferred, | guess, as MSHA days.

We work on trying to keep our air up, trying to
keep everything the way it should be. It don't always
wor k. You have days, but nost of time, we try to keep it
to where it will be that we don't have to breathe that
dust.

| was in the m nes on an inspection a couple
weeks ago, very dusty situation. | asked a m ner
operator, man, you got enough air? Got plenty. Checked
the air coming in -- supposed to have 65 com ng down the
wing. The mne | work at, we got a m xed breed of

people. W have got people fromall over little m nes

t hat has been laid off, bigger mnes, different
conpani es, everybody -- you know, there's no jobs.
Everybody is just hanging on to what they got. They have

us down working four days a week. Everybody is scared to
death they ain't going to have a job.

Then | set and [ ook and listen and | think about
all the lives that have been | ost over the years due to
roof falls, explosions, just different things -- black
lung. Then | sit and think about that and | thought why
was the Act created? Wiy did they cone up with the Act?

They came up with it because of how people were
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m streated. There was no standards to help the m ner.

Farm ngton, | think after that a | ot of stuff started
happening. And this is what? Al npost 30 years |ater,
sonething like that -- 35. Tinmes has changed. Just I|ike
| think this gentleman said a while ago when he was
t al ki ng about production. Wen you go from400 ton a
shift to 5,000 ton a shift -- big difference, you know.
There has got to be sonmething there to conpensate for
t hat .

| sit and listen to what cones about today and I
don't know where they derived the 2. ng. standard fromin
'69 when they put it in. | don't where they came from
But | know that was nmore of a benchmark and a set point
to get a start from but who is to say it needed to be
eight? Wo said it didn't need to be .5? This day in
time, there is a lot nore dust. | would like to see us
cone up with a thing like this fellow was tal king here to

Frank, about they are going to be testing the end of

August or sonetinme in August. It mght be a reality, you
know. | don't think the answer, from | ooking and
listening -- I've tried to read over these regs. | can
get sonme out of it and sone | can't. That's why | guess

| am ki nd of one of the fortunate ones this afternoon to
listen to everyone el se and ki nd of absorb what they had
to say.
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| believe that that nonitor type system woul d be

the best thing for coal mnes. | think personal nonitors
woul d show exactly what is going on with it and with the
technology and -- it's got to work, you know.

Then | sit and | ook at the type of dust prograns

we have got now. People are still getting black |ung and
it's under from what we are doing now. Then | | ook at
t he new standards and -- or proposed standards and see

how i f they can accelerate the rate of dust you are going
to be able to breath, howis that going to help curtai

bl ack [ung?

| ook at nyself as being still pretty young,
and | would like to keep -- | guess, what few years
have got left -- healthy. But | ama coal mner. Have
been since 18 years old. | ain't got but a few nore

years to work. Sonebody told me the other day | ooks |ike
you will retire before long. | said, yeah, about 20 nore

years and | will probably get it.

Anyway, | would like to see us work nore on
that. | would like to see us work nore on trying to get
sonme standards to where we have a |lower than 2.0 -- or

mai ntain that and do the sanmpling in accordance with the
way we are until maybe we can | ook at sonething better.
| mean, I will go what a guy said a while ago -- you al
wor ked hard on this and spent a |ot of time and effort
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and things put into it, but I'"mhere to represent not

only the mners I work with, but the mners | don't,
mners in general. It's like TimMIller said. There is
mners that is not going to be here because they won't
cone here. They can't cone here. They can't even speak
up. If they are told to go down there and fall into it,
t hey have to go, because they don't know any different.
They don't know what mner's rights are.

| deal with it every day. |[|'ve have got them
fromall walks, all different mnes. They don't know
what it is.

And if sonme does fall into place to where it
woul d be on a shift sanple, whether it be eight, 10, 11,
12 hour shifts to get a true sanple -- and | know part of
you people work for MSHA. And that is sonething that --
we depend on you guys -- fromArlington all the way down
to Madisonville. We depend on you guys, because the | aw
is what backs us. | traveled yesterday with a guy doing
atriple Aon the surface. Wote five violations.

| 1 ook hand in hand and then | |isten when we

first started out this nmorning and | don't think anybody

is here to get down on nobody. | | ook back in '95 under
this Balinger bill when it came out. The coal operators,
non- uni on people wasn't pushing to keep MSHA. It was the

United M ne Wbrkers. They was the one pushi ng.
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| renmenber setting up there at the acadeny and

you were there and | think |I have seen sonme of you
fellows. | know | have you two a bunch of times, because
| have been to the academy a | ot over the years. | have
been a mners rep 15 years. And sonewhere, we need to
wor k hand in hand on this deal. It don't need to be
where it's forced down.

| know the adm nistration we got now, things has
changed -- the way noney is, the way budgets are. W
hear that out at the m nes, too. They don't nake no
noney. They ain't never made none. | have worked at
about 12 of them They have never namde any noney. don't
know how t hey keep goi ng, but they do.

What | would like to say in closing here today,
| would like to see everybody work earnestly for the sane
conmmon goal and that's to cut respirable dust, nonitor it
in a safe way, in a manner that is going to be for the
health and safety of the mners thenselves -- not for
sonebody that don't want to | ose a dollar, that want to
gain two off ne.

| think it should be the right thing to do,
because | always felt that if you do right, you be right.

| look at it that way and that is fromthe inside of ne.
| ook at everything I do that way. |If you do right,
you will be right.
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So, | am asking this commttee today and I

appreciate you all giving nme the opportunity to speak and
say what | have to say. Critique this thing and try to
get it nore in line, make it better for the m ners, nmake
it nmore feasible, try to get the dust levels down, try to
just nmake it safe for the mners to go in where they can
got home every day.

Thank you.

MR. NI CHOLS: Thank you. Ti m Baker.

TI M BAKER: Before we get started, Joe had
tal ked earlier about dust fraud and | just want to enter

into the record two docunents. One is the Triangle case.

The other is a print-out of the -- it's a case summary
of the crimnal prosecutions. | will just give those to
you, Marvin.

MR. NI CHOLS: Yes.
MR. BAKER: One thing I would like to say for

the record initially is -- and | guess | do nean just the
way it sounds. | believe it's a little bit disingenuous
-- and | have heard this at every neeting -- it's a

little bit disingenuous for anybody on the panel to sit
up there and say in 2000 we got to hear about this PDM
that was going to be out there right around the corner --
it was a bridge to the 21st century -- whenever | sit
here knowi ng that your agency pulled funding that
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particul ar instrunent. Say what you |li ke and believe

what you like, but to sit here and tell mners we have
been waiting forever for this thing, when in fact you
i npeded the progress of that particul ar device.

We may be sitting here in a different place and
a different tine with a PDM done if that hadn't been
done, so | want to namke sure that clearly gets on the
record.

Now, what | would like to do and I will try to
be brief, but sometinmes you got to be careful what you
ask you. You have nentioned at every hearing that
certain docunments were used to create this rule -- the
task group docunment, the DAKS (phonetic) docunment and
the NIOSH criteria document. As | read these docunents,
| find it hard to reconcile this rule with what these
docunments state. | know some of this will be repetitive
as | go through it, but when a panel or a group or a
commttee finds it inportant enough to nmention in their
own docunents four or five or six times, we need to do
this, then | think that at |east for the record, we need
to bring those things out.

What | would like to do is | would like to go
t hrough sonme of these docunents and read what their
recomrendat i ons were whenever they were conpl eted,
conpleted their findings. The reason | think need to do
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that i s because where the rule is and what these

recomendati ons are seemto be very much in conflict with
one anot her.

What | would like to do first is go over the
report of the coal mne respirable dust task group, the
task group, which | believe was really an MSHA group. |
believe Lynn Martin -- | believe it was Lynn Martin
called for a group to be put together and it was put
toget her under Wlliam Tattersal, so this is a 1991
study. | amjust going to read and cite the pages and
read sone of the information and we can go fromthere. |
will try to be brief, but like |I say, if they felt it was
i nportant enough to put in many tines, then I think that
it bears listening to.

On page two they discuss respirable dust
monitoring and they said continuous nonitoring of the
m ne environnent and paraneters used to control dust
offers the best solution for inproving dust enforcenent
prograns. Therefore, the task group recomends an
accel erated research programto develop a fixed site
nmoni t or capabl e of providing continuous information on
dust levels to the mner, mne operator and to MSHA if
necessary. A research program should al so be accel erated
to devel op a personal sanpling device capabl e of
provi di ng both short term personal exposure neasurenents
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as well as full-shift measurenents.

The parallel programto develop instrunmentation
for continuously nonitoring the paraneters used to
control respirable should al so be undertaken. And that
is the recommendati on there for respirabl e dust
noni t ori ng.

MSHA enforcenment. MSHA is not conducting the
prescri bed nunber of respirable dust inspections -- and
this is in 1991, guys -- nor is MSHA adequately
nmonitoring the operator abatenent of dust violations.

So, clearly, they see a problemthere. And what we are
recommrending in this rule is | ess sampling at this point.

Their perception of the role of the m ner,

m ners or their representatives should be encouraged to
report to MSHA any irregularities in sanpling, the
sanpling process and to participate in review ng and
providing input into the dust control plans proposed by
the operator. And again, our concern is this plan
severely limts that participation.

On page nine, part way down the second
par agraph, the 1969 Coal Act established the first
conprehensi ve dust standards for coal mnes in the United
States. These standards were based on studi es conducted
in Geat Britain and were intended to protect the health
of mners by inposing strict limts on the ambunt of
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respirable coal mne dust allowed in the air that mners

br eat he.

M ne operators were also required to take
accurate dust sanples at periodic intervals to neasure
t he amount of respirable dust in the m ne atnosphere
where mners work and travel, so we are tal king portal to
portal. W are not talking MV

The Coal Act was anmended by the Federal M ne
Saf ety and Health Act of 1977, but the respirabl e dust
provi sions remai ned essentially unchanged. So, they were
di scussing at that point portal to portal nonitoring.

On page 11, during the devel opnent of the 1980
regul atory revisions, the operator sanpling requirenents,
coments were received that indicated a | ack of
confidence in MSHA relying on operator sanples to make
conpliance determ nations. In response to those
concerns, MSHA published a proposed regulation in 1980
that would provide mners representatives the right to
observe each phase of the operator dust sanpling process.

The proposal was intended to pronote better cooperation
bet ween m ne operators and mners in order to inprove the
effectiveness of the program That rule is here and that
rule was published in the Federal Register on -- it was
in 1980.

That rul e subsequently died and there was no
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action taken on it. But the rule was introduced to

increase participate, including verification sanples,
operator sanples. Obviously sonething that was again
| eft out of the current proposed rule.

Further down on page 12, both the Coal Act and
the M ne Act authorized the Bureau of Mnes to conduct
research to devel op new i nproved neans and net hods or
reduci ng concentrations of respirable dust in the coal
mne. | guess the point here is, the thrust was to
continue to | ook at ways to reduce the anmpunt of
respirable dust in mne atnosphere and that is not what
this rule does.

On page 20, agency data indicate that there have
been significant reductions in respirable dust |evels
since 1969. At that time, the average dust concentration
i n underground coal mnes was reported to be
approximately 6.5 mlligrams per cubic nmeter. At the
present time, results from MSHA' s spot inspections, which
were conducted at the request of the task group, indicate
t hat average dust |l evels for the occupations sanpled were
bel ow 2.0 ngs. per cubic nmeter. | think what this is is
there is the potential -- and we have established that
there is the potential to reach beyond ei ght nmgs. Now,
we are talking in 1969. The task group of MSHA personnel
said in the worst case, it was 6.5.
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Now, | can only surm se fromthat that | arger

equi pment, | ess enphasis on environnental controls neans
that we are going to be able to push that. They can get
it to 6.5 back then when the technol ogy was snaller and
slower. W can certainly get it to 8.

This is on page 22. 1In addition to other
aspects of the nmonitoring system-- subm ssion of
unrepresented sanples -- the commttee recommended or
stated that limted the sanpling duration to 480 m nutes
does not neasure the actual dust levels to which each
m ner on extended shifts are exposed. Experience
i ndicates that sone mners regularly work | onger shifts
t han eight hours in duration and | would tell you that
those shifts are now 10 and 12 hours and in 1991 they
were saying sanple for the full shift beyond eight. This
rul e does not do that.

On page 26, the clear intent of the Mne Act is
that environnmental controls should be the primry nmeans
of limting mner's exposure. Environmental controls are
met hods that control the |level of dust in the environnent
by either reducing dust generation or by suppressing,
diluting or capturing the dust. Personal protective
equi pment or admnistrative controls should not be used
in lieu of environnmental controls. Environnental
controls or work practices, which restrict the anmount of
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time that mners spend in high dust can result in | ower

personal exposures, however, these types of controls do
not achieve the intent of the Act, which was to maintain
dust levels in the mners' normal work environment at or
bel ow specified limts. |In general, industrial hygiene
practice, the concept of environmental controls is
recogni zed as the best approach for controlling exposure.

So, they are clearly saying that you need to,
when you can, engineer this dust problem

On page 31, at the bottom of the page, given the
i nportance of effective dust control, sone form of
continuous nonitoring of dust control paraneters shoul d
be highly desirable. The technology currently exists for
nmonitoring of such paraneters as water pressure and flow
rate, but has yet to be integrated into a systemthat can
be inplemented in underground mnes. | would submt that
we have gone beyond that. W can integrate that into one
package and are very close to doing that.

MR. NICHOLS: Tim are you just going to read
that into the record?

MR. BAKER: Well, Marvin, every tinme | cone in,
you said how you used these docunents. What | amtrying
to find out is where in these docunents you got the stuff
for your rule.

MR. NICHOLS: We are thoroughly famliar with
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t he docunent and we can submt for the record and it wll

have the sane effect as reading it into the record.

MR. BAKER: |'mnot sure. [|'mnot sure about
t hat, because these statenents were made in 2000. Sone
of this data was read in 2000. Clearly, person after
person, study after study said |ower the respirable dust.

| don't see it. | see an increase.

Clearly in this docunment, they say that MSHA
needs to take over all sanmpling at at |east the current
| evel being done by the operator and agency. | don't see
it in the proposed rule.

My concern is this, that as | submt the
docurment -- well, it may get the sane effect as nme
reading it, but I think that we have all been told here
is where we got our information. WelIl, the task group
said and we listened to it. It's not in here. | don't
see it in the rule.

You said that the DAK said we need to do this

MR. NICHOLS: Well, | don't think that we have
tried to portray and we adopted everything in that
report.

MR. BAKER: | don't see much -- maybe if you can
tell me sonmething you did it on, maybe that woul d be
easier. | mean, | swear to God, | have read these things
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twice and | amstill struggling to find out where it's

at .

MR. THAXTON: Go to page 107(8)(a) in the
preanble, you will have a discussion on what was done
with the task group report followed by 10790, the
advi sory comm ttee report. You have both of those that
spel |l out what we | ooked at and what we -- how we respond
to those docunents.

MR. BAKER: Well, | would suggest that --

MR. THAXTON: The criteria docunent also starts
on page 107(8)(a) at the bottom

MR. BAKER: Before | get to Alabama, | wll nake
mysel f thoroughly famliar with the preanble, although
you and | both know that no inspector is going to cite
anything that is in the preanble, which is sonething el se
| want to tal k about.

But my concern is explaining it away in the
preanbl e does not answer the question as to if everybody
t hat has done a study -- if three different groups have
done a study that says you nust reduce the ampunt of
respirable dust to 1. ng., and all three of these studies
say that, where did the agency get to 8. ngs.? \Where --
how did we end up there?

| never heard a single person at the hearings in
2000 -- | never read a single docunent where anybody
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recommrended any increase for any reason. | even have the

docunments here that say don't even nmke an increase for
air measurenent of any equipnment. Two is two. That's
it. You hit 2.1, you lose. You get the citation. Tough
luck. | haven't seen anywhere where anybody has call ed
for an increase, yet your rule does.

MR. NICHOLS: Well, the issue here is whether
you go through and read that into the record or you read
t he preanbl e where we di scuss how we handl ed that report.

MR. BAKER: | will tell you what, Marvin. |
think that there are sonme inportant issues within these
docunents that need to be read into the record. And
where all three are saying the sane thing, nmaybe that
gets redundant and nmaybe that is what we need to do.
Maybe what | really should do is have everybody read into
the record and maybe it will sink it somewhat, because it
hasn't to this point.

MR. NICHOLS: | get to decide who reads what
into the record.

MR. BAKER: Then you can shut nme off.

MR. NICHOLS: | don't want to unfair to you, but
| want to be reasonabl e here.

MR. BAKER: You know what? That's what we woul d
like. We would like a little bit of reasonabl eness.

MR. NICHOLS: | have never not allowed a m ner
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to give all the comments they want to give, but --

MR. BAKER: What | am suggesting is the rule is
absol utely unreasonabl e.

MR. NI CHOLS: That is beside the point of what
we are tal king about here.

MR. BAKER: No, that is the point.

MR. NICHOLS: Well, that is another point. | am
going to let you set and read that whole thing into the
record or direct you to the preanble where --

MR. BAKER: Then tell nme no. Tell nme | can't
read it into the record.

MR. NI CHOLS: How much do you want to read into
t he record?

MR. BAKER: As much as | got here.

NI CHOLS: Well, how nuch is it?

BAKER: There are three docunents.

33

NI CHOLS: Well, you are on page 20. How

many pages are you going to read?

MR. BAKER: |'m not reading every page, just the
ones | highlighted. | am guessing -- | don't know
bet ween the three docunents. | didn't count them up.

MR. NI CHOLS: How long would it take?

MR. BAKER: | have no idea.

MR. NI CHOLS: You ought to have sone idea before
you come up here.
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MR. BAKER: Why would I need to have sone idea?

Look, Marvin, if you don't want nme to read it, just tell
me you don't want ne to read. | will go to the other
guestions | have and then | will just tell nmy people that
Marvin wouldn't let me read it.

MR. REYNOLDS: Marvin, why don't you set a tinme
[imt?

MR. NI CHOLS: Read as nuch as you can within the
next 30 m nutes.

MR. BAKER: Okay. On page 41, the task group
recogni zed the new technol ogy and concl uded t hat new
technol ogy for the continuous nonitoring of mne
envi ronnent used to control dust offers the potential to
i nprove the integrity of the enforcenent program and
further inprove mner protection from excessive |evels of
respirable dust. The current rule does not advocate the
use of that technol ogy.

On page 47, the primacy of controls, the nost
effective dust control strategy to mnimze the potenti al
for m ner exposure to respirable dust is the application
and use of environnental control methods. Control of the
wor ki ng envi ronnent gives reasonabl e assurance that al
mners in the area will be adequately protected. This is
consistent with the Act and may serve to encourage the
devel opnent of new dust control technol ogy, which is
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contrary to what the proposed rul e does.

Whil e adm ni strative controls may be attractive
to m ne operators because they nay be easier and | ess
costly to apply and maintain in the short termthan
envi ronnental controls, they have the potential to be
| ess reliable.

Sonet hing that we believe to be very inportant
is the mner's role in the dust program and on page 50,

t hey concl uded that one inportant means of inproving the
dust sanpling programis to encourage increased

i nvol venment of mners in the process. The m ners should
be famliar with the hazards of over-exposure to
respirabl e dust, appropriate sanpling procedures and
engi neering controls required by the dust control
program Accordingly, the task group recomrends MSHA
shoul d stress the inportance of the mner's role in
recogni zing and reporting to MSHA any irregularities in
the sanpling process or any other unhealt hful work
practi ces.

MSHA shoul d encourage miners and their
representatives to participate in review ng and providing
i nput into the dust control program and this proposed
rule certainly does not do that.

Agai n, on page 50, they discuss accelerating the
research into the state of the art technology for fixed
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cite mne dust nmonitors. They also discuss a nonitor

that is capable of cutting power to the m ning equi pnent
whenever applicable dust standards are denonstrated to be
exceeded. A research programto develop a device for
measuring full-shift personal respirable dust exposures

for use as a nethod to control dust.

One thing, and | will switch gears here briefly
since | amon atinme limt, but I will try to cover as
much other ground as | can. | have found and would |ike
to enter into the record at |least a partial -- what we

woul d consider a partial solution for sonme of the

probl ens we need in the current proposed rule and that is
in effect part of the rule that was proposed on April 8th
of 1980 and that was mner participation. Just briefly,
it states that of course one of the nobst inportant

provi sions of the '69 Act was the requirenent for each
operator to continuously maintain 2.0 average
concentration in the m ne atnosphere.

But what we found encouraging by this proposal
was that it would have actually given mners the right to
participate in any sanpling that was done, whether that
was by the operator or whether it was MSHA. And if we
are | ooking for solutions and we are | ooking for way to
correct the dust problem we would suggest that this
m ght at | east be part of the nodel for doing that.
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Before | get back into those docunents, so

don't lose nmy time with some of the things that | guess |
need to respond to -- there was sone discussion earlier
about when we do verification sanples and single sanples
three tines or six tinmes a year as the case may be, |
think there was a debate going on about how given the
fact that we now have these new paraneters, new
verification levels, that the | esser sanpling would be
adequate and you don't need as many sanples. | would
make the argunment and | think that some have at | east
skirted the issue today that, in fact, the problem
because you have a new system of verifying or because you
now required stricter paranmeters, the problem doesn't go
away based on the fact that you have now set these things
down and they have got to neet that. Because whenever
you are not there and the |ine canvas doesn't go up and

you are not there and the water sprays aren't cleaned and

you are not there for nonitoring those things, | don't
care what plan you verify. It's not going to be
effective. 1It's not going to be useful. And they are

not going to use it.

The only solution, the only possible solution we
see is the continuous dust nmonitor and then you can't get
out of having the parameters up. You got to nmmintain
your paraneters day after day after day. Otherw se, you
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are going to be caught.

But to suggest that just by saying, gee, now you
got to verify and you got to include this in your plan
and here is howit's supposed to | ook and once you verify
it, we are going to cone in and do that either three or
six times a years, you know as well as | that they are
not going to maintain those paranmeters while you are not
t here.

As was said before by a gentleman who was
straightforward with you, TimMIller, 18 years as a non-
union mner, he not only didn't have the opportunity to
use those paraneters, he wasn't allowed to question why
he wasn't. He was just told mne the coal and that's it.

So, those aren't going to change.

One other thing I want to talk about is |I get
the clear inpression there is going to be a whol e debate
over the economc feasibility of a PDM1 and we have cone
to the realization that these things are going to cost
sonmewher e between $7,000 and $10,000 a piece. | wll put
the industry on the spot, at |east sone of the ones that
we have worked with BCOA, in particular some of the
people | have talked to recently, they knew the cost
going in. They clearly knew the cost going in. The | ast
| have tal ked to sonme of those representatives, they are
not concerned about that cost. They knew what it was
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goi ng to be.

From a feasibility standpoint, if the burden is
pl aced across the board on all mne operators, nobody
gets a conpetitive advantage whet her you are Peabody or
Bl edsoe or whoever it may be. [If everybody is required
to get them then | guess the price of a ton of coal goes

up a few bucks and everybody gets the nonitors.

So, | caution against any economc feasibility
bei ng brought in to the picture. | think if it's
required, they will come up with the noney.

| amreal concerned, too, on the discussion that
was had about sanitary conditions that these PAPRs are
going to be. You know, if you really want to wayl ay or
if you really want to rest my fears on that -- |'m sure
it doesn't really matter to you, but if you want to rest
mner's fears on that, put in the rule. Tell nme exactly
what they are going to do with that, exactly how they are
going to clean them Because if you don't tell them
exactly, it's not going to occur. It's not going to
happen, guys.

| mean, we have all be in this business |ong
enough to know that. And | know you know. But sonetimes
| think, God, they don't really think that is going to
happen unl ess they are going to make it happen, do they?
You all know that. It needs to be in the rule.
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We did talk a little bit about the cost savings

and the noney savings or the expenses based on there is
going to be expense for single sanple, because of the way
citations are going to be listed and where the savings
are going to be. I1'Ill tell you what. | would submt to
you that if an operator gets a citation, one citation
under the new plan, shane on them for getting two. |
will be honest with you. |If they get cited for being out
of conpliance, whether that is 2.33 or 9.32, shame on
them for getting a second one, because there are enough

| oopholes in this sucker that if they can't figure out a
way to get their exposure level, their mlligranms raised
at that particular mne or if they can't figure a way to
get around those in the paraneters after one citation,

t hen they need soneone else that can do it for them

There is just too many | oopholes for themto be able to

avoi d.

So, when we talk about the 1.7 mIlion dollars
we are estimating for penalties on that, I wouldn't hold
my breath. | will wait and see on that one. I

want to revisit because | ama little confused one thing.
There was a | ong discussion on the overcasting. | don't

want to beat this horse to death, but it confused ne
because if | amcutting an overcast and | got approval

for 30 days for a PAPRs, special circunstances, after the
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30 days, wouldn't | just a renewal if I amnot done? And

if not, why not? |If nothing has changed. There is no
new engi neering controls out there. That is where | am
confused. What happens to that piece of equipnent or
what happens to that process after the 30 days? Do you
just shut it down and say you can't do that no nore?

MR. THAXTON: Go to the regul ati ons under
70.212(d). It tells you exactly.

MR. BAKER: After 30 days, what happens?

MR. THAXTON: If PAPR use is to exceed 30
consecutive cal endar days or if any equival ent
concentration nmeasurenents indicate that the mners are
getting over-exposed, the operator nust revise and verify
t he adequacy of the plan paranmeters under the prevailing
operating conditions.

MR. BAKER: Okay, | guess the question when you
tal k about over-exposed, is that over-exposed based on
the new -- what is the best way to phrase this? 1Is that
over - exposed based on sonething that may be higher than
2.0? For instance, he has PAPRs now and he is allowed to
go to 3.5 and if he doesn't exceed 3.5, he can continue?

| mean, what does that nean?

MR. THAXTON: Two things here. One, he cannot
exceed the equival ent concentration with the PAPRs.
Nunmber two, he can't exceed 30 days. After 30 days, he
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has to address the concentrations through engi neering

controls first. He has not shown by putting suppl enent al
controls in that he has exhausted feasi bl e engi neering
controls. That is an entirely different subject.

MR. BAKER: Wit a mnute. You really confused
me. Don't | have to show that | have exhausted al
engi neering controls before | get the first 30 days? O
do | not?

MR. THAXTON: No, you do not.

MR. BAKER: | just have to say | want these guys
to wear |like football helnets for the next 30 days?

MR. THAXTON: It is for special circunstances.
That is a separate issue. Special circunstances for
short duration, an operator can build into their plan the
use of a PAPR to address sonmething |ike cutting an
overcast, running into a road, because by the tinme you
run into it, you establish what the controls need to be,
get those controls inplenented and try to verify, he
woul d be finished with it. MR. BAKER: So, then in
essence, what | am |l ooking at is, | can put this
i ndividual in an Airstream hel met and for 29 days expose
himto God knows what, because | don't have to check it.

| mean, | may be exposing himto so nmuch quartz -- for

29 days | can do that is what you are telling ne. But I
don't have to nonitor. | don't have to tell you what I
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am exposing himto. | don't even have to sanple it.

MR. THAXTON: The operator will not sanple it.
MSHA wi || conme in and probably sanple.

MR. BAKER: Don't give me probably, Bob.

Pl ease.

MR. THAXTON: Well, | can't -- if it's only for
a day, we may not get there. |If the guy is doing
sonet hi ng, going through a road that is going to | ast 25
or 29 days, then, yes, there is a good chance that MSHA
will be there and nonitor during that tinme to make sure
that the equival ent concentration that is neasured, both
quartz and respirable dust, that the m ners stay
pr ot ect ed.

MR. BAKER: Forgive nme if | amnot overjoyed by
the idea that there is a possibility you nmay be there.
Because if the calvary don't come, we are in trouble.

I n essence, | could have 29 days of exposure to
| -don' t-knowwhat-limts of quartz, of respirable dust,
of whatever and never even have to nake a determ nation
as to what's in that atnosphere.

MR. THAXTON: What do you today?

MR. BAKER: Hey, it's a newrule. | thought we
were trying to nake things better, buddy.

MR. THAXTON: We are. W are trying to put
controls in place, that is supplenental controls that
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wi Il provide protection to the nmners as an interim

measure until such time as we determ ne whether nore
controls need to be put in place because this is a |ong
termthing.

If it's a short termthing, right now, we have
peopl e cutting through roads or cutting an overcast that
only last two or three days, those two or three days,
peopl e are bei ng exposed, but right now, it's okay,
because there is no proper air sanpling done during that
time. There is probably MSHA sanmple at that tine. Even
if there was, the average of five sanmples has to be
coll ected to show over-exposure. The chances of it
| asting five days for us to sanple it or the operator,
either one, is slimon nost of these circunstances that
have been t hought up.

MR. BAKER: Well --

MR. THAXTON: So, in that case, people are
currently being exposed and there is no protection
provi ded to them what soever. What we are saying is let's
recogni ze that, have the operator build in that we are
going to provide sone degree of protection that will work
for that short period of time. The rest of tinme, the
control neasures that are in place have been shown to be
ef fective.

MR. BAKER: And if we are recognizing the
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problem that you are stating that we are not doing

anything today, if we are recogni zing that problem why
don't we first say to them there is a problem here,

let's | ook at engineering control before we even get into

t he PAPRs?

It's confusing. | worked in the mne | ong
enough. | worked underground for 15 years. | worked in
a section -- |ow coal and began to have one high entry to

run your belts and your tracking. You cut rock every
ot her day.

MR. THAXTON: Because that is a constant
occurrence on that section, they would not qualify under
t his.

MR. BAKER: No, they could get --

MR. THAXTON: They would build their plan in
such a way to address that situation at all tines.

MR. BAKER: You get them permanent, is what you
are telling me. Every tinme he cuts rock he can get them

MR. THAXTON: No, he would have to address it by
exhausting feasible engineering controls.

MR. BAKER: And once again, we go back to -- the
operator is going to initially he has exhausted them and
then you are going to make a judgnment on whether or not
that is true.

MR. THAXTON: The determ nati on of exhausting
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feasi bl e engineering controls is going to be the

agency's. The operator may submt that he thinks he has
exhaust ed feasi ble engineering controls. The agency w ||
be the one to conme into evaluate it and provide the
information to a panel of people that will address the
situation and provide information to the adm ni strator
for coal, who will make that decision. | think we have

covered that in our hearing today.

© 00 N o o b~ w N P

MR. BAKER: " mnot sure we have in that manner,

[EEN
o

because we are dealing with differing situations here.

[EEY
[EY

Initially, I amunder the inpression that even on a

[EEN
N

tenporary, you are going to exhaust engineering controls,

[EEN
w

and now | amlearning that that is not the case. W are

[N
N

not even going to | ook to those things. WMybe |I should

[EEN
o

have read it closer or maybe it should have been cl earer

[EEN
(e}

and maybe we should | ook at that from both ends.

[EEN
\l

But | was under the inpression that in order to

[EEN
oo

get PAPRs on anybody, you had to exhaust all engineering

[EEN
O

controls, but now !l ambeing told that is not the case.

N
o

MR. THAXTON: If you actually read section

N
[

70.212(a) --

N
N

MR. NI CHOLS: You need to back to the advisory
23 report, the criteria docunent, and read that stuff before
24 we get to Birm ngham

25 MR. BAKER: [|If you are insinuating | am not
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informed, | take offense, because | have read these

docunments and it doesn't match anything you have in that
docunent .

MR. NI CHOLS: Well --

MR. BAKER: It clearly does not. By saying we
have | ooked it doesn't explained that you have actually
assessed and reviewed --

MR. NICHOLS: You read it one nore tinme and if
we need to go back to that other docunent, we will do
t hat .

MR. BAKER: Then | woul d caution agai nst
referring back to anything that is contained in the
preanbl e when these guys start asking questions about how
you are going to enforce things, because | have never
seen a citation issued on the preanble of a rule. |
haven't. And | don't know an inspector out there that is
able to cite one.

So, if we are going to tal k about what can be

cited when these guys have questions, and | have noti ced
that again today -- you say well, it's on page 108.68 and
| am | ooking and thinking, it ain't in the rule.
Fellows, if it ain't in the rule, it's not going to
cited. Let's be honest to these guys out here, too.
Let's make sure that we tell them

| am guessing that my half hour is up, so | am
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not even going to push the issue.

MR. NI CHOLS: The half hour was related to
reading that -- if you got other issues, you can raise
them That was for that docunment you were going to read
into the record.

MR. BAKER: | amgoing to try again, too. But
let's just be fair with it. Those things -- and Larry, |
know you just go back to that preanble time and tine
again, and I want to caution you against that. | nmean,
those things are not enforceable. No inspector is going
to go to the preanble and say, oh, there it is.

MR. REYNOLDS: Trust ne. Believe ne, we do a
| ot of counsel and every time we do a citation, if there
is any question, we go back to see what the preanble
says.

MR. BAKER: You do that trust me thing and that
scares ne.

MR. REYNOLDS: And it's available at this point
on the website. You can go over all the old rules. |
think they are there for the client's assistance, not for
t he agency or anybody el se.

MR. BAKER: | will tell you. | beg to differ
with you. | have seen instances where the inspector wl
say hey, that is not in the regulation, it's sinply not
in the regulations, I amnot witing it. | have
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wi tnessed those. You can go back to the preanble and
chances are, he never read the preanble either -- just
like a lot of mners don't. You can get up and say

it.

MR. REYNOLDS: This is Melinda Pon of the health

di vi si on.

MS. PON: | was going to say that in the
i nspection procedures that MSHA provides to reflect the
preanble in the rule itself. And when the citations are
i ssued, like Larry said, every citation is checked
agai nst the preanble.

You may be correct, Tim that sone inspectors
will tell you that it's in the regs, so they don't cite
it, but in our inspections procedures chapter one, they
do go through and we do an analysis of what it says in
the preanble, the intent and the spirit of law. It's
reflected in chapter one.

MR. BAKER: And when can that inspection
procedure be changed?

MR. REYNOLDS: It's able to be changed at any
poi nt .

MR. BAKER: Any time. Any tinme at all?

MR. REYNOLDS: They still have to be in line
with the preanble of the rule, because that is what the
agency -- MR. BAKER: No, no, no.

Heritage Reporting Corporation
(202) 628-4888



275
Let's be honest.

MR. REYNOLDS: The rules that you had the
experience with probably did not have the extensive
preanbl es that we have now. | nmean, | know because | can
| ook at the old rules.

MR. BAKER: Wait a second. Because you are
tal ki ng about three things here now and you are telling
me that the inspector's policy handbook as to how t hey
are going to do the inspections --

MR. REYNOLDS: That is agency enforcenent
policy.

MR. BAKER: Now, if this rule becones |aw
tonmorrow and three days later the policy is rewitten and
says we are only going to do inspections once a year on
each MMUJ, is that not what is going to happen? O if you
say, listen, we have done this for two years now, we are
goi ng to change policy and we don't have to do any
sanpling, that's in the policy? There is nothing in the
rul e that guarantees me any inspections. There nothing
in the preanbl e that guarantees me any inspections.

MR. REYNOLDS: 1In the first place, there is a
statute which gives you four inspections a year.

MR. BAKER: You are proposing three.

MR. NICHOLS: |If the question is can policy be
changed, the answer is yes.
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MR. BAKER: Listen, | have people up here

telling me that it's basically -- you are |ooking at it
as it's etched in stone. This isn't etched anywhere.
This isn't etched anywhere. You can change your policy
tonmorrow and | get no inspections.

MR. NICHOLS: The policy is different fromthe
pr eanbl e.

MR. BAKER: You just said the policy was witten
fromthe preanble. Is it all integrated? And if it's
all integrated, why isn't it integrated in the rule that
tells me I get X amobunt of inspections? That is what I
am asking for. | get no confort level froma preanble or
a policy. Because you can change them or ignore them --
as has been done in the past.

MR. NI CHOLS: What else you got? W are going
nowhere with this.

MR. BAKER: Yeah. Well, we are going to end up

somewher e. Just not sure where

| will reserve the rest of ny comments and
will determne -- and it may be that you will just have
to shut ne off after half an hour next tinme -- how best
to present it. But |I think that there is sufficient

evidence in the record for what many different groups had
requested should be done and | think clearly this rule
does the opposite in nost of those instances.
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MR. NICHOLS: |If you take a | ook at those pages

and if you aren't satisfied, we will go back to that
document in Birm nghamor --

MR. BAKER: Marvin, don't you think it's already
a foregone conclusion? Just by reading that preanble,
it's not going to satisfy my -- it's not going to satisfy
my concern that what is in these docunents isn't in that
rule.

MR. NICHOLS: Well, that docunment is in the
record, right?

MR. BAKER: | would think that all of them would
be.

MR. NIEWADOMSKI: | think that Tim made it
clear that his recommendation is that MSHA sanpli ng
procedures, anything that is discussed in chapter one
needs to be codified. |Is that what you are saying, TinP

MR. BAKER: \Where are you going to do that at?

MR. NI EW ADOMSKI :  You are proposing that it be
codified --

MR. REYNOLDS: We understand what you said.
your comrent is that you would like to see this frequency
of sanpling in the CFR

MR. BAKER: Based on the recomendati ons of the
commttee, which is all conpliance sampling, all sanpling
at least at the levels which is currently being done by
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t he operators and MSHA, which is what the recomendati ons

were. That's what the recommendati ons are.

More sanpling woul d appear to be the way to go,
but these recomendati ons say at |east as often as is
currently happening by the operator and by the agency.

Now, that didn't solve the problemw th the
entire rule. | nmean, | don't want to give anybody that
i npressi on.

At this point, | really have nothing else. And,
Marvin, | will read that again, but it's not going to
change the fact that what | see in the rule doesn't
reflect what | read in these records.

MR. NI CHOLS: No, no, that's not the issue. The
i ssue is whether you need -- we need to go through this
docurment and read it page for page into the record,
sonething that is already in the record.

MR. BAKER: But you see where ny concern -- and
| will leave it at this. | guarantee after this, | wll
shut my nouth. M concern stens fromthis. Hundreds of
m ners have testified. Reports have been issued. In
al nost all instances, even including people from
i ndustry, have said you need to take over sanpling, you
need to do it frequently, you need this and you need that
and in at least in sone resenblance to what is in these
docunents. And it's not in the rule.
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MR. NICHOLS: | will do this. | probably agree
t hat whatever you want in the record gets in the record,
even if it's no nore than nme, you and the court reporter.

MR. BAKER: Hey, however it works out. My be
| ong evenings. | have spent many of them

| thank you very much.

MR. NI CHOLS: Thank you. That is the end of our
publ i c heari ng.

(Wher eupon, the hearing was concluded at 3:44 p.m)
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